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“PROTECTION OF LIFE INSURANCE POLICY PROCEEDS 
FROM CREDITOR’S CLAIMS BY LEGISLATION 
AND DECISIONS SINCE 1929” 


An address before THE ASSOCIATION OF LIFE INSURANCE 
COUNSEL, December 12, at The Waldorf-Astoria by Mr. Hobart 
S. Weaver, Attorney of The Association of Life Insurance Presidents. 


Amendments to, and Judicial Interpretation of, Statutes in the Various States as 
to Insurance Contracted by or for a Married Woman on the Life of her Hus- 
band and the Limitation Usually Contained therein on the Amount Exempt 
from Claims of the Husband’s Creditors 


Many states have had on their statute books for a long time these so-called 
“Married Woman’s Acts” as to life insurance. Passed at a time when married 
women were under a common law disability to contract and to hold or dispose of 
separate property, such statutes generally provided that a married woman might, in 
her own name or in the name of a third person as trustee, cause to be insured the 
life of her husband for her own use or that of her children, and in case of her 
surviving the maturity of the policy the amount of insurance should be payable to 
her free from the claims of her husband’s creditors. In most instances this exemp- 
tion was coupled with a proviso that if the annual premiums on the policies paid 
by the husband exceed some such amount as $500 or $300, the portion of the insur- 
ance money purchased by such excess of premium should be liable for the hus- 
band’s debts. Some of these statutes by express language, and others by judicial 
interpretation, were made to apply to policies on the husband’s life in favor of the 
wife taken out by the husband. Here then, we have statutes enabling a wife or 
husband to procure insurance in favor of the wife, but coupled with a limitation 
on the amount of the proceeds receivable by the wife (or children in case she 
predecease the husband) which should be exempt from the husband’s debts. What 
changes recently have been made in such statutes in states which have enacted 
broader exemption laws? Laws like Section 55-a in New York in terms apply to 
all beneficiaries including the wife and in terms entitle the beneficiary to the pro- 
ceeds from the policies free from the claims of the creditors of the insured with- 
out limitation on the amount. Conflict of the “Married Woman’s Act” with the 
broader exemption law apparently would result if these broader statutes were 
enacted without accompanying modification of the earlier Act. It will be recalled 
that precisely this question arose in New York soon after Section 55-a was 
enacted there because the legislature made no change in the existing “Married 
Woman’s Act,” thus leaving on the statute books the $500 annual premium limita- 
tion on the insurance a married woman could receive free from the claims of her 
husband’s creditors. However in New York it was soon decided by the Court of 
Appeals in Chatham Phenix National Bank v. Crosney (1929), 251 N. Y. 189, 167 
N. E. 217, that the 55-a statute in effect superseded the earlier law insofar as the 
limitation on the exempt amount was concérned, and that the wife was entitled 
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to the entire exemption of proceeds from policies in her favor accorded under 
Section 55-a. 

The possibility of this same question arising has been obviated by the action of 
legislatures in several other states which recently have enacted broader exemption 
laws, because they have, simultaneously with the broader enactment, modified the 
“Married Woman’s Act” so as to eliminate the express limitation on the amount 
of the proceeds receivable by the wife free from claims of the husband’s creditors 
and otherwise to bring the earlier law into harmony with the new statute. At the 
same time, other provisions of the “Married Woman’s Act” affording protection 
to the wife in other respects in insurance transactions generally has been retained. 
States recently making such modification in their “Married Woman’s Acts” are: 

Alabama* (Act 160, Laws 1932) 

Arkansas (Ch. 141, Laws 1931) 

Delaware (Ch. 52, Laws 1931, Sec. 47, amending Sec. 618, Rev. Code 1915) 

West Virginia (Ch. 26, Laws 1929; further amended Code 1931, Ch. 48, Art. 
3, Sec. 23) 

Wisconsin (Ch. 425, Laws 1931; further amended Ch. 320, Laws 1933) 

In some of these amendments the limitation on the exemption was eliminated 
without qualification, in others it was eliminated with the substitution of language 
concerning the right of creditors to recover out of the policy proceeds the amount 
of premiums paid with intent to defraud, thus conforming the “Marriéd Woman's 
Act” in this respect with the proviso in favor of creditors usually found in the 
broader exemption statute. In lest Virginia, the further amendment made in this 
proviso by the 1931 Code does not, as it first appears, amount to a reinsertion of 
the limitation on the amount of insurance a married woman can take free from 
the claims of her husband’s creditors. It is really a modification further favoring 
the wife as beneficiary, because the earlier proviso said any premiums paid in fraud 
could be recovered by the creditors, whereas the proviso as amended by the 1931 
Code says the premiums must have been paid with intent to defraud and exceed 
annually the sum of three hundred dollars. (W. Va. Code 1931, Ch. 48, Art. 3, 
Sec. 23). 

In Wisconsin, the “Married Woman’s Act” after having been amended in 1931 
to conform to the broader exemption statute, was again amended in 1933 to insert 
au additional provision favoring the wife as beneficiary. It had been held that the 
Act in original form had no effect upon claims of the wife’s creditors, as dis- 
tinguished from claims of the husband’s creditors. First Wisconsin Nat. Bank v. 
Strelits (1932) 245 N. W. 74. Thereupon the legislature made the amendment in 
1933 enabling the wife to take such policy proceeds free from the claims of her 
own creditors up to an amount not in excess of $5,000 (Ch. 320, Laws Wisc. 1933). 

The following jurisdictions enacting broader exemption statutes had existing 
laws concerning the rights of married women in policies which did not contain 
any monetary limitation on the amount of proceeds which the wife might receive 
free from the claims of her husband’s creditors. The broader exemption statutes, 
therefore, were enacted in these jurisdictions, without accompanying changes in 
the earlier statutes as to married woman’s rights: 

Connecticut (1933) 
District of Columbia (1934) 
North Carolina (1931) 
Ohio (1933) 

In Maine, when a broader law like Section 55-a in New York was enacted 
(1929), a previously existing general statute exempting policy proceeds if the 
annual premium did not exceed $150 was repealed. In New Hampshire, when a 
statute substantially like Section 55-a was enacted there (1931), an earlier Act 
concerning the rights of married women was amended by the legislature at the 
same time to broaden its scope somewhat and otherwise bring it into conformity 
with the new exemption law, though in original form it did not contain any mone- 
tary limitation on the amount of proceeds that could be made payable to a wife 
free from the claims of her husband’s creditors. 


*In the Alabama legislation the modification of the ‘Married Woman’s Act’ was accomp- 
lished by amending the Code section that contained it and at the same time superimposing 
thereon the broader exemption law combining the whole into just one Code Section. The result 
has been criticized by the Supreme Court of Alabama as “rather involved.” See Love v. First 
Vat. Bank (1934) 153 So. 189, 194. 


(Continued on page 214) 
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VAN DE WATER vy. ORDER OF UNITED COMMERCIAL TRAVELERS 
OF AMERICA. No. 1280A. 
District Court, W. D. New York. June 18, 1934. 
7 Federal Supplement 369. 
1, INSURANCE. 

Fraternal benefit association’s liability on insurance certificate expressly 
making subsequent amendments to constitution or by-laws binding on parties held 
voverned by amended constitutional provisions existing when insured died, not 
those prevailing when certificate was issued. 

(For other cases, see Insurance, Dec. Dig. § 719[1].) 

2. INSURANCE. 

Fraternal benefit association, under insurance certificate making subsequent 
amendments to constitution or by-laws binding on parties held entitled to make 
reasonable changes in, constitution and by-laws, including amendment eliminat- 
ing exception originally contained in constitutional provision relieving associa- 
tion from liability for injuries intentionally inflicted, except those inflicted for 
sole purpose of burglary or robbery. 

(For other cases, see Insurance, Dec. Dig. § 719[1].) 

3. INSURANCE. ; ; k : 

Validity of amendment to constitution of Order of United Commercial Trav- 
elers of America eliminating exception originally contained in provision relieving 
order from liability for benefits for injuries intentionally nflicted, except those 
inflicted for sole purpose of burglary or robbery, held governed by laws of Ohio, 
not laws of New York where insured’s application was made and signed (Gen. 
Code Ohio, § 9469). 

(For other cases, see Insurance, Dec. Dig. § 719[1].) 

4. INSURANCE. eee = 

Fraternal benefit association’s constitution relieving association from lia- 
bility for benefits for death, disability, loss of time, or losses specified in desig- 
nated items of other sections, eld not limited to exemptions contained in such 
items, which referred only to losses of specific members of body. 

(For other cases, see Insurance, Dec. Dig. § 787.) 

5. INSURANCE. | oof roi a oe Ses 

Fraternal benefit association’s constitution relieving association from liability 
for benefits for injuries resulting from voluntary exposure to unnecessary 
danger, unless in effort to save human life, held to mean human life other than 
insured’s; word “voluntarily” therein meaning will to do something. 

(For other cases, see Insurance, Dec. Dig. § 787.) 

At Law. Action by Estella Van De Water against the Order of United 
Commercial Travelers of America. 

Complaint dismissed. 

s Daniel F. Fitzgerald, of Rochester, N. Y. (John A. Millener, of Rochester, 
N. Y., of counsel), for plaintiff. 

_ Harris, Beach, Folger, Bacon & Keating, of Rochester, N. Y. (E. W. Dillon, 
of Columbus, Ohio, and Charles S. Wilcox, of Rochester, N. Y., of counsel), 
for defendant. 

Knicnt, District Judge. 


[1, 2] Edmund P. Van De Water died on May 18, 1933. The defendant 
issued a certificate of insurance to him on October 31, 1923. The application 
for insurance designated plaintiff as the beneficiary. Concededly death was 
caused by injuries intentionally inflicted in the course of a robbery or burglary. 

At the time when the certificate of insurance was issued, the constitution 
of defendant contained this provision: “This Order shall not be laible to any 
person for any benefit for any death, disability or loss of time resulting from 
* * * murder, * * * injuries (fatal or otherwise) intentionally inflicted by 
others, (except where such injuries are inflicted for the sole purpose of burglary 
or robbery or by an insane person, the intent to commit burglary or robbery 
to be established by the claimant and the insanity to be established by a court 
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having competent jurisdiction), or from voluntary exposure to unnecessary 
danger or to over-exertion (unless in an effort to save human life) * * *.” Article 
TV, section 7. ae 

The plaintiff contends that she is entitled to recover the death benefit in the 
amount of $6,300 by virtue of the provisions of that part of the constitution 
which has heretofore been quoted. 

Prior to the death of insured, the constitution of defendant was amended, 
and at the time of death of insured it provided: “Nor shall the Order be liable 
to any person for any benefit for death, disability, loss of time, or any of the 
losses specified in Items 3 to 10 of Sections 4 and 5 of this Article resulting 
from * * * murder or disappearance, injuries intentionally inflicted by others 
resulting in death, or from voluntary exposure to unnecessary danger or to 
over-exertion (unless in an effort to save human life).” Article IV, section 9. 


It will be noted that the amendment eliminated from the provision of the 
constitution in force when this policy was issued these words: “except where 
such injuries are inflicted for the sole purpose of burglary or robbery, or by an 
insane person, the intent to commit burglary or robbery to be established by 
the claimant and the insanity to be established by a court having competent 
jurisdiction.” 

It is admitted that the insured died as a result of injuries intentionally 
inflicted upon him by another for the sole purpose of burglary or robbery. It 
is the defendant’s claim that the test of defendant's liability is measured by the 
provision of the constitution in force at the time of the death of insured, and 
that by reason of the fact that this amendment provides that the defendant shall 
not be liable for any benefit for death resulting from murder or injuries inten- 
tionally inflicted by others resulting in death, defendant is not liable in any 
amount on the certificate of insurance. 

The question to be decided is whether the constitution and by-laws in force 
when the certificate of insurance was issued or the consitution and by-laws in 
force at the time of the death of deceased are controlling. At the outset it is 
important to distinguish between certificates of insurance issued by a fraternal 
benefit association, such as is this defendant, and certificates of insurance issued 
by the ordinary life or mutual insurance company. The original purpose of the 
organization of the Order of United Commercial Travelers of America was fra- 
ternal, social, and philanthropic. In this, as in similar organizations, as a 
natural outgrowth, there came a plan of indemnity or insurance for its mem- 
bers. The objects of this organization, as stated in its constitution in article I, 
secion 2, among ohers, are: “lo unite fraternally all Commercial Travelers * * *. 
Second. To give all moral and material aid in its power to its members * * *; 
Third. To establish funds to indemnify its members for disability or death 
resulting from accidental nieans. * * * Fifth. To elevate the moral and social 
standing of its members. * * * Sixth. To establish a Widows’ and Orphans’ 
Reserve Fund.” It organized on the form of a supreme council and subordinate 
council, Its membership is limited in certain respects, and each of its members 
stands upon an equal footing in the subordinate councils. Each member has the 
tight to vote; each on an equality with another. Dues are required to be paid, 
and provision is made for the application of such toward the expenses and 
maintenance of the order and relief and other expenditures. Provision is made 
for the raising of funds for the several purposes stated. Provision is made for 
payments for the support of the lodge by assessments on each insured member 
in good standing and for increase in case of necessity of such assessments. A 
member without certain disqualification is entitled to insurance provided in the 
constitution. Certain classifications of insured members are provided. Insured 
in this case came within the so-called Class A group as distinguished from Class 
P group. Class A group included those who had not lost either hand, either 
foot, or the sight of either eye, were not deaf, subject to fits, or mentally infirm, 
who had no wound, injury, or disease rendering them especially liable to accident. 
Class B group includes all others. Article IV, section 4, of the constitution, at 
all times in question fixed the maximum benefits under Class A insurance cer- 
tificates as $6,300 in case of death. If entitled to recover, plaintiff is entitled to 
recover that amount. 


The application for insurance herein, signed by Edmund P. Van De Water 
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dated October 31, 1923, among other provisions, contains this: “I hereby agree 
to accept the Certificates of Membership and Insurance issued upon this appli- 
cation, subject to all the provisions, conditions, and limitations of the Constitu- 
tion, laws, rules and regulations of said Order as they now exist or as they may 
hereafter be added to, revised or amended.” 

The certificate of insurance issued to Edmund P. Van De Water provides 
that: “Edmund P. Van De Water, a member of The Order of United Commer- 
cial Travelers of America, in consideration of the statements contained in his 
application for insurance and the application fee paid by him, is hereby accepted 
as an Insured Member of said Order under ‘Class A’ * * * and is entitled to all 
the rights and benefits which may be provided for such ‘Class A’ Insured Mem- 
bers in and by the Constitution of said Order in force and effect at the time 
any accident occurs subsequent to said time and date.” And: “This certificate, 
the Constitution, By-Laws and Articles of Incorporation of said Order, together 
with the application for insurance signed by said Insured Member, shall con- 
stitute the contract between said Order and said Insured Member and shall 
govern the payment benefits; and any changes, additions or amendments to 
said Constitution, By-Laws or Articles of Incorporation, hereafter duly made, 
shall bind said Order and said Insured Member and his beneficiary or beneficiar- 
ies, and shall govern and control the contract in all respects.” , 

The constitution provides that members shall be considered in good standing 
“only so long as they pay fees, fines, costs, dues and assessments charged * * * 
support the principles of the Order and iaithfully observe its Constitution, By- 
Laws, Rules and Edicts * * * as such Constitution, By-Laws, Rules and Edicts 
now exist, or as they may hereafter be added to, revised or amended.” Article 
II, section 4. The constitution also provides the method by which the constitution 
and by-laws or articles of incorporation may be amended. Article XIV, sections 
1 and 2. No question is raised here as regards the regularity of the proceedings 
by which the amendment in question was adopted. It presumably was adopted by 


the vote of the several councils in one of which the insured had the right to 
vote as a member. 


It is my opinion that the authorities support the conclusion that the rights of 
the parties are to be determined by the terms of the constitution and by-laws in 
force and in effect on the date of the death of the insured. It is my, conclusion 
that the defendant had the right to make such changes in its constitution and 
by-laws that may be said fairly to be reasonable and that the amendment uf 
question was a reasonable change. 


The certificate of insurance is an agreement between the insurer and the insur- 
ed. It specifically provides that any changes, additions, or amendments to the con- 
stitution thereafter made would bind both insurer and insured. This was a condi- 
tion of the agreement for insurance. The language could hardly be more specific 
or definite. If the terms of the agreement have any force, they must be construed 
to give the insurer the right to make reasonable changes. This is the specific pur- 
pose of the limitation in the policy. No vested right is invaded. Supreme Lodge 
of Fraternal Union of America v. Light (C. C. A.) 195 F. 903; Order of United 
Commercial Travelers of America v. Smith (C. C. A.) 192 F. 102; Tisch v. 
Protected Home Circle, 72 Ohio St. 233, 74 N. E. 188; United Order of Foresters 
v. Miller, 178 Wis. 299, 199 N. W. 197, 29 A. L. R. 1526; and Zerbel v. Supreme 
Assembly, 199 Wis. 298, 226 N. W. 288, present cases in which it was held that the 
provisions of the constitution in force at the time of insured’s death were controll- 
ing. 

In Supreme Lodge of Fraternal Union of America v. Light, supra, an amend- 
ment prohibited members from engaging in the sale of malt liquors and provided 
that the members so engaging forfeited all rights to indemnity. The opinion cites 
many cases supporting the rule that insured is bound by any reasonable change. In 
Order of United Commercial Travelers of America v. Smith, supra, the constitution 
was amended to exclude from indemnity for ‘any loss in cases where there were 
no visible marks on the bodies of the dead or injured. This case is quite directly 
in point. In Tisch v. Protected Home Circle, supra, a by-law was enacted subse- 
quent to the issuance of the policy. It provided that the policy should be void if 
insured died by suicide or certain other causes. Insured committed suicide. Pay- 
ment of the death benefit was refused. The court held that since the application 
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contained the agreement of the insured to conform to “all laws, rules and usages 
of the Order then or thereafter in force” and that such compliance was an express 
condition upon which the insured was entitled to participate in the beneficiary 
funds, such by-law became a condition of the contract and, if broken, defeated 
recovery thereunder. The by-law was held a reasonable condition upon which the 
parties to the contract might agree. 

McKinney v. Order of United Commercial Travelers, 124 Ohio St. 139, 177 N. 
E. 206, 208, cited by plaintiff, if considered an authority on the question there 
presented, is clearly distinguishable from Tisch v. Protected Home Circle, 72 
Ohio St. 233, 74 N. E. 188, 191. We find this language in the opinion: “The Court 
of Appeals stated in its opinion that it was compelled to affirm the judgment of the 
trial court upon authority of McGovern v. Brotherhood of Locomotive Firemen & 
Enginemen, 85 Ohio St. 460, 98 N. E. 1128, and Tisch v. Protected Home Circle, 
72 Ohio St. 233, 74 N. E. 188. However, in each of those cases there is a sharp 
distinction from the instant record upon the facts.” The court points out that in 
each of these last-mentioned cases there was an agreement on the part of the 
insured to be bound by the “laws, rules and usages of the order now in force or 
which may be adopted hereafter” (Tisch Case) and “by-laws that may be here- 
after enacted” (McGovern Case). In Tisch v. Protected Home Circle, supra, 
Weber v. Supreme Tent of Knights of Maccabees of The World, 172 N. Y. 490, 
65 N. E. 258, 92 Am. St. Rep. 753, is distinguished. 

In Pold v. N. A. Union, 261 Ill. 433, 104 N. E. 4, an amendment to the by-laws 
provided for forfeiture if insured was a suicide. It was held to govern liability on 
on a policy issued prior to its enactment, and in Zerbel v. Supreme Assembly, 199 
Wis. 298, 226 N. W. 288, 29 A. L. R. 1526, an amendment cancelling old age benefit 
was held to be controlling over terms of a policy issued before the member became 
of required age. It is clear from these decisions and many others that the courts 
look upon policies of insurance issued by organizations such as this as different 
in effect from policies issued by strictly insurance companies. Insured occupies a 
different relation to a fraternal organization of which he is a member with the 
right to actively participate in all its activities and the purpose of which includes 
something more than insurance, than the insured in a so-called old insurance com- 
pany, or mutual company whose business is solely insurance. While Supreme 
Lodge, Knights of Pythias, v. Mims, 241 U. S. 574, 36 S. Ct. 702, 704, 60 L. Ed. 
1179, decided the question of the right to amend to increase rates, the language of 
the opinion goes much further than that. “We assume without argument that by 
section 3 of the charter, and his assent thereto, the plaintiff became a member of 
the organization, with whatever rights he might have as such. * * * Persons who 
join institutions of this sort are not dealing at arm’s length with a stranger whose 
mode of providing for payment does not concern them, but only his promise to 
pay. They are joining a club the members of which have to pay any benefit that 
any member can receive. * * * More than ambiguous words in an amendable law 
would be needed to establish a departure from the ground on which the relation of 
the parties obviously stood, and to create a privilege that attacked the corporation 
in its very life.” The following cases are in point: Shelton v. American Insurance 
Union, 41 Ohio App. 512, 181 N. E. 497; Railway Mail Ass’n v. Weir, 24 Ohio 
App. 5, 156 N. E. 921; Sovereign Camp of Woodmen v. Latham, 59 Ind. App. 290, 
107 N. E. 749; Supreme Council of Royal A. v. McKnight, 238 Ill. 349, 87 N. E. 299; 
Apitz v. Supreme Lodge, Knights & Ladies of Honor, 274 Ill. 196, 113 N. E. 63; 
L. R. A. 1917A, 183; Supreme Lodge, Knights of Pythias of The World, v. Knight, 
117 Ind. 489, 20 N. E. 479, 3 L. R. A. 409; Scow v. Supreme Council, Royal League, 
223 Ill. 32, 79 N. E. 42. 

The decisions of state courts holding that the right to amend does not extend 
to a change in rates were expressly repudiated in Supreme Lodge, Knights of 
Pythias, v. Mims, 241 U. S. 574, 36 S. Ct. 702, 60 L. Ed. 1179. The ruling therein 
was followed in Supreme Lodge, Knights of Pythias, v. Smyth, 245 U. S. 594, 38 
S. Ct. 210, 62 L. Ed. 492, and Steuernagel v. Supreme Council of Royal Arcanum, 
234 N. Y. 257, 137 N. E. 320. 

It is true that support for plaintiff’s contention is to be found in some decisions 
in the state courts. Many state court decisions are cited by plaintiff. It will be 
found that many of these are based on facts that are not parallel with those pre- 
sented here, and many recognize the rule applied here in this determination. In 
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Olson v. Modern Woodmen of America, 182 Iowa, 1018, 164 N. W. 346, L. R. A. 
1918F, 1164, after insured had disappeared an amendment to the by-laws was made 
providing that proof of actual death must be shown. The court held this amend- 
ment unreasonable since it prevented claimant from making proof under the 
statutes of presumptive death. The decision was, in part at least, based on the 
fact that insured disappeared before the enactment of the amendment and so had 
no opportunity to know of the change. Here insured was in a position to know 
and to withdraw. In Goehlke v. Hawkeye Commercial Men’s Association, 198 
Iowa, 144, 197 N. W. 1004, 35 A. L. R. 1177, the basis for the decision was that the 
amendment did not apply to the cause which resulted in insured’s death. In John- 
son v. Home Mutual Ins. Co., 191 Iowa, 535, 181 N. W. 244, the change was inserted 
in the copy of the application accompanying the policy, and it was not in the orig- 
inal. Aside from this consideration, the change was of such substance as to largely 
vitiate any coverage In Donaldson y. Supreme Council, Catholic Benevolent Legion 
(Sup.) 180 N. Y. S. 598: Wright v. Knights of the Maccabees, 196 N. Y. 391, 89 
N. E. 1078, 31 L. R. A. (N. S.) 423, 134 Am. St. Rep. 838; Evans v. Southern Tier 
Masonic Relief Ass’n, rev 182 N. Y. 453, 75 N. E. 317; Knack v. Supreme Council 
of Royal Arcanum, 131 Misc. 842, 228 N. Y. S. 330, the amendments in question 
sought to reduce the amount of the benefit. 

[3] It is asserted that this policy is to be construed in accordance with the 
laws of the state of New York where this application was made and signed. Any 
question in this regard has been settled adversely to this contention by Supreme 
Council of Royal Arcanum v. Green, 237 U. S. 531, 35 S. Ct. 724, 59 L. Ed. 1089, 
L. R. A. 1916A, 771, reversing 206 N. Y. 591, 100 N. E. 411. This decision has 
been followed in McClement v. Order of Foresters, 222 N. Y. 470, 119 N. E. 99; 
Steuernagel v. Supreme Council of R. A., 234 N. Y. 257, 137 N. E. 320; Haynes v. 
Fraternal Aid Union (D. C.) 34 F.(2d) 305, and Modern Woodmen of America v 
Mixer, 267 U. S. 544, 45 S. Ct. 389, 69 L. Ed. 783, 41 A. L. R. 1384. 

Section 232 of the Insurance Law of the State of New York (Consol. Lawes, c. 
28) was added in 1911, (Laws 1911 c. 28). Many of the decisions of the courts of 
New York cited as holding subsequent amendment invalid as against prior issued cer- 
tificates of insurance were rendered prior to this amendment of the statute. This sec- 
tion specifically provides, among other things, that “the constitution and laws of the 
society and the application for membership. and medical examination, signed by the 
applicant, with all amendments to each thereof, shall constitute the agreement 
between the society and the member.” 

It is claimed that the trend of recent decisions in the New York courts has been 
away from the former holdings because of this amendment. The Ohio statute 
(Gen. Code Ohio, § 9469) contains the same provision as section 232. The courts 
of neither state seem to lay any stress on this particular provision. In effect it is a 
declaration only that an agreement between the parties is binding upon the parties. 
Despite these provisions and since their enactment the courts have held that reason- 
able amendments do not invalidate a certificate theretofore issued. 


The amendment in question is to be construed in accordance with the laws of 
the state of Ohio. As so construed by courts of that state and the Federal courts, 
this amendment is binding upon the insured. 


[4] The further claim is made on behalf of the plaintiff that irrespective of 
the effect of the amendment, the defendant is liable on the policy because the con- 
stitution in force in 1933 provided that the order would only be exempt from such 
items in the insuring clause as came within items 3 to 10 of section 4 and 5 of this 
article, and further that insured voluntarily exposed himself to unnecessary danger 
in an effort to save a human life—his own human life. It is clear from the reading 
of the exemptions specified in section 9 of article IV of the constitution that there 
are many other exemptions than those included within items 3 to 10 of sections 4 
and 5 of that article. These particular items refer to losses of specific members 
of the body. In the exemptions are included losses by reason of death, disability, 
and loss of time, different and separate from the losses specified in items 3 to 10. 
An illustration of the distinction is found in the statement that these exemptions 
relate to death, disability, or loss resulting from intentionally self-inflicted injuries 
(fatal or otherwise), and self-destruction (while sane or insane). 

[5] Section 9 exempts the defendant from liability in the case of “injuries 
intentionally inflicted by others resulting in death, or from voluntary exposure to 
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unnecessary danger or to over-exertion, unless in an effort to save human life.” A 
reading of this portion of the section is sufficient to show that the reference to 
“human life” is to life other than the insured. This is the only reasonable inter- 
pretation. Even conceding plaintiff’s contention, it could hardly be said that the 
insured voluntarily exposed himself to save his own life. “Voluntarily” means the 
will to do something. Certainly insured did not will to so expose himself. These 
contentions made by the plaintiff with reference to the exemptions under the 
provisions of the constitution of 1933 cannot be sustained. 
A decree may be entered dismissing the complaint, with costs. 


SOVEREIGN CAMP. W. O. W., v. SMITH et al. (DIXON, Intervener). 
District Court, M. D. Alabama, S. D. June 30, 1934. 
7 Federal Supplement 569. 
1 INSURANCE. 


Beneficiary had no vested interest in life certificate of mutual benefit asso- 
ciation, and, subject to its rules, proceeds thereof were payable to estate of 
insured and not to next of kin of beneficiary who predeceased insured who desig- 
nated no other beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 783.) 

2. INSURANCE. 

Assignee of proceeds of life certificate of mutual benefit association need 
not have had insurable interest in insured, and assignee was entitled to proceeds 
as against next of kin of insured and beneficiary who predeceased insured who 
designated no other beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 729.) 

3. INSURANCE. 

Life certificate of mutual benefit association is a chose in action and is 
assignable for member's debt to assignee, who may bring action thereon in his 
own name. 

(For other cases, see Insurance, Dec. Dig. § 729, 813.) 

5. INSURANCE. 

By-laws of mutual benefit association prohibiting member from assigning 
his life certificate for his debt were for benefit of association, which alone could 
take advantage thereof, and next of kin of deceased member could not com- 
plain because association failed to do so, since they had no vested interest in 
certificate. 

(For other cases, see Insurance, Dec. Dig. § 729.) 

Suit by Mary Lizzie Smith and others against the Sovereign Camp of Wood- 
men of the World, wherein defendant filed a bill of interpleader, and, on petition 
of Thomas A. Dixon, receiver of the Andalusia National Bank, intervener, the 
cause was removed to the federal court. On motion to set aside and vacate an 
order and decree denying a motion to remand the cause to the state court. 

Motion denied. 

A. A. Carmichael and H. G. Tiller, both of Geneva, Ala., for complainant. 

E. C. Boswell, of Geneva, Ala., and A. K. Merrill, of Dothan, Ala., for res- 
pondents. 

J. C. Fleming, of Elba, Ala., and A. Whaley, of Andalusia, Ala., for inter- 
vener. 

CHARLES B. KENNAMER, District Judge. 


This cause is now before the court on the motion of the respondents, Mary 
Lizzie Smith et al., to set aside and vacate an order and decree heretofore made 
denying the motion of these same respondents to remand this cause to the 
circuit court of Geneva county, Ala. 

From the evidence submitted on the motion to remand this cause to the 
state court, and the stipulations and agreements of counsel for all of the parties 
to the cause, the court finds the following facts: 

The respondents Mary Lizzie Smith, J. C. Bean, and John Ely Powell 
brought a suit at law, in the circuit court of Geneva county, Ala., as the heirs at 
law of Cleveland D. Bean, deceased, against the Sovereign Camp of the Wood- 
men of the World, a fraternal benefit insurance association, seeking to collect 
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the proceeds of a certificate issued by the defendant to the said Cleveland D. 
Bean, deceased. 

The decedent prior to his death had made an assignment of the proceeds 
of the certificate to the Andalusia National Bank, now in liquidation, and the 
intervener, Thomas A. Dixon, is the receiver appointed by the Comptroller of 
the Currency of said bank. 

In response to the suit brought against it by the plaintiffs in the circuit 
court of Geneva county, Ala., the defendant in that suit, the Sovereign Camp of 
Woodmen of the World, filed a bill of interpleader, in the said circuit court of 
Geneva county, Ala., in equity, and paid the proceeds of the said certificate into 
the registry of that court. 

The Sovereign Camp of Woodmen of the World made the parties plaintiff in 
the suit at law respondents to their bill of interpleader, and also made, by way 
of amendment, the administratrix of the estate of Cleveland D. Bean, deceased, 
a party respondent, and made Thomas A. Dixon, as receiver of the Andalusia 
National Bank, a party respondent. 

Thomas A. Dixon, as such receiver, filed his petition in said circuit court of 
Geneva county, Ala., in equity, for the removal of the cause to the federal court 
wherein the cause is now pending. 

The certificate of insurance, the basis of this litigation, was issued by the 
Sovereign Camp of Woodman of the World, a fraternal benefit society, upon 
the life of Cleveland D. Bean, deceased, and Aaron W. Bean, also deceased, was 
named as beneficiary in said certificate. 

Respondents Mary Lizzie Smith, J. C. Bean, and John Ely Powell are the 
next of kin and surviving relatives of both Aaron W. Bean, deceased, and Cleve- 
land D. Bean, deceased. 

Cleveland D. Bean, six or seven months before his death and after the death 
of the named beneficiary, Aaron W. Bean, attempted to assign, transfer, and set 
over to the Andalusia National Bank of Andalusia, Ala., for a valuable con- 
sideration, the benefits of said policy or cereificate, which the Andalusia National 
Bank through its receiver, Thomas A. Dixon, claims the proceeds of said policy 
or certificate of insurance by and through the alleged assignment. 

Respondents Mary Lizzie Smith, J. C. Bean, and John Ely Powell claim 
the proceeds of said policy or certificate of insurance by right of inheritance 
or beneficiaries by operation of law. 

It is insisted by respondents Mary Lizzie Smith, J. C. Bean, and John Ely 
Powell that under and by virtue of the certificate of insurance issued to Cleve- 
land D. Bean and by the constitution and by-laws of said society they are the 
only persons to whom the benefits can be paid. 

The intervener, Thomas A. Dixon, receiver of the Andalusia National Bank, 
makes claim to the proceeds of the policy or certificate by reason of the assign- 
ment and transfer by the insured or certificate holder to the bank prior to the 
death of the insured. 

The one issue now before this court on these facts is whether the receiver 
is, by reason of the assignment or transfer so made, an interested party, or the 
party entitled to the proceeds of the policy or certificate. If he is, the case was 
properly removed to this court, and the motion to remand must be denied and 
overruled. 

At the time the decedent made the assignment of all benefits to be paid 
ander the terms of the certificate that had been issued to him by the insurer, 
Sovereign Camp of Woodmen of the World, the insured certificate holder was 
then indebted to the Andalusia National Bank, and before his death became 
indebted to said bank more than the amount of the certificate. 

The Andalusia National Bank and the insured or certificate holder gave 
notice to the insurer, Sovereign Camp of Woodmen of the World, of this assign- 
ment, by the certificate holder to said bank, and after such assignment the bank 
paid the Sovereign Camp of Woodmen of the World all or part of the required 
cues or premiums necessary to keep such insurance as was provided for in the 
certificate so assigned in effect from the date of the assignment until the death 
of the insured. 

The Sovereign Camp of the Woodmen of the World with notice of the 
assignment never objected to or brought into question the assignment. 

The contract or certificate provided for loan or cash surrender values to 
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accumulate as the certificate matured in age from year to year and these benefits 
were and might be payable to the insured. 
Conclusions of Law. 

[1] A. A beneficiary designated in the certificate of a mutual benefit asso- 
ciation has no vested interest. If such beneficiary dies before the member and 
no other beneficiary has been designated, the proceeds of the certificate on the 
death of the insured will not go to the next of kin of the beneficiary, but, subject 
to the rules of the association, to the estate of the insured. Ex parte Mosaic 
Templars of America, 212 Ala. 471, 103 So. 65. 

{2] B. It is not necessary for an assignee to have an insurable interest in 
the insured to make’ effective such assignment, and such assignee is entitled to 
the proceeds as against the heirs of the deceased. Grigsby v. Russell, 222 U. S. 
149, 32 S. Ct. $8, 56 L. Ed. 133, 36 L. R. A: CN. 'S.) 642, Ann: Cas, I91SB, 863. 

[3] C. A certificate issued by a mutual benefit society is a chose ‘n action 
and is assignable, and an action thereon may be brought in the name of the 
assignee, 

D. A mutual benefit certificate may be assigned as collateral security for 
the member's debt or obligation; it being a chose in action. 

[5] F. If the by-laws of a mutual benefit society prohibit a member of the 
order from assigning his benefit certificate to secure a debt or as collateral 
security, such provisions are intended for the benefit of the society and can 
only be taken advantage of by it, and no rights of his heirs at law having vested 
they cannot be heard to complain. : 

The restrictions and limitations on transfers and assignments set out in the 
by-laws, and the certificate and the law of Alabama, are for the benefit of the 
certificate holder or insured and the insuring associations and the association 
that issued the certificate and has tendered the money into court is making no 
objection to the transfer made by the certificate holder or the insured. 

[6] The motion is overruled and denied, and a decree will be entered in 
keeping with this finding. 


JEFFERS v. BANKERS’ LIFE CO. No. 6996. 
Circuit Court of Appeals, Fifth Circuit. June 14, 1934. 
Rehearing Denied July 14, 1934. 
71 Federal Reporter (2d) 603. 
INSURANCE. 

Term insurance policy, not providing for monthly premium payments or extend- 
ed insurance, lapsed when premium was not paid on date to which last of several 
monthly extensions of time was granted on deposit of less than monthly rate 
premiums (Rev. St. Tex. 1925, art. 4732, subd. 9). 

(For other cases, see Insurance, Dec. Dig. § 349[1].) 

Appeal from the District Court of the United States for the Western District 
of Texas; Robert J. McMillan, Judge. 

Action by Frances H. Jeffers against the Bankers’ Life Company. Judgment 
for defendant, and plaintiff appeals. 

Affirmed. 

James B. Lewright, of San Antonio, Tex., for appellant. 

Sam C. Eldridge, of San Antonio, Tex., Ireland Graves, of Austin, Tex., and 
R. B. Alberson, of Des Moines, Iowa, for appellee. 

Before Bryan, Sibley, and Hutcheson, Circuit Judges. 

Hutcueson, Circuit Judge. 

The suit is on a five-year term policy. The defense, lapse for failure to pay the 
second premium, prevailed below. Plaintiff here, complaining of the instructed 
verdict she suffered, insists that, notwithstanding his failure to pay the second 
premium as agreed, the policy was in force on October 13, 1925, when her husband 
died. Her claim is that on September 12, 1925, the date to which, by extension 
agreements, the right to pay the second premium had been carried, a dividend or 
dividends had accrued to the policy sufficient to purchase extended insurance-beyond 
the death of the insured, and the company was in duty bound to so apply these sums. 
She claims, further, that, the policy not having been delivered until one month 
after its due date, the first premum the insured paid actually carried the policy 
until! February, instead of January, of the following! year, and that the eight exten 
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sion payments he made, applied from February 12th instead of January 12th, would 
have carried the policy beyond the date, October 7th, when the full premium was 
tendered. She claims, too, that the dealings in the form of extension agreements 
and the reinstatement of the policy, which the company had carried on with the 
insured, had reasonably led him to believe that the provisions of the extension 
agreements would be waived, and that he would have a reasonable time after Sep- 
tember 12th to pay the full premium. 


Defendant points to the fact that the policy does not provide at all for exten- 
sion insurance; that it specifically conditions the accrual and credit of dividends 
upon payment of the second premium; that the options for use of dividends were 
limited by the policy to three, payment of the premium, withdrawal in cash, to be 
left to accumulate to the credit of the policy. It points to the fact that the exten- 
sion agreements are special contracts granted upon payment of less than half of the 
premium rate and upon the express condition that the policy will lapse unless the 
full preimum is paid at the end of the extension period, and that the dating back 
of the policy was at the request and for the benefit of the insured. It urges that 
the positions plaintiff takes are all hypothetical, and without support in the facts. 
\ reading of the record makes it clear that the case is not one for a jury verdict; 
that the question here is not whether a verdict should have been instructed, but 
whether it should not rather have been instructed for plaintiff than for defendant. 

On the face of the papers there is no doubt that defendant should have had 
the verdict, but plaintiff insists that it is not the way the contracts the parties 
made do in fact, but the way they should in law, read, which controls here. She 
argues that the statutes of Texas are all read into the policy contract. She insists 
that these statutes not only write into it the provision for extended insurance and 
the provision for the accrual and application of dividends contrary to the policy terms 
for which she contends, but they also compel the defendant to treat the extension 
payments, though less than half of the amounts required, as in effect installment 
premium payments sufficient to carry the policy to the last extension date, and to 
require it to use the dividends she claims had accrued to purchase extended insur- 
ance from that time. This claim is made in the face of the fact that to allow it 
would be to make the extension agreements, special contracts outside of the policv 
agreement, operate directly contrary to their express provisions and as installment 
premium payments. This claim is made in the face of the fact that each of these 
extension agreements on its face provides that at the end of the extended time, 
unless the premium is paid, all rights under the policy shall be the same as if each 
of the extensions had not been made. We think a simple statement of the facts 
refutes appellant’s claims. 

To obtain an annual saving in premium payments of $164.23, the policy sued 
on, though not delivered and paid for until January 12, 1924, was by agreement 
dated back to December 12, 1923. The policy was for $138,000, the premium $2,600 
per year, a little less than $2 per month per thousand. On the date the second 
premium was due with grace, January 12, 1924, the insured did not pay it, but 
instead applied for and by a deposit of $105, substantially less than half the monthly 
rate premium, obtained one month’s extension of time to pay the premium. On 
February 12th by a similar payment, another extension was applied for and obtain- 
ed, and this practice was continued each month until June 12, 1925, when, the 
premium not having been paid, and no other extension granted, the policy lapsed. 
On July 14th, the insured, certifying to his continued insurability, and paying for 
two months’ extension, secured reinstatement and an extension of time for pre- 
mium payment from June 12th to August 12th. On that date he obtained his last 
monthly extension, carrying the premium payment privilege to September 12th. 
The premium not having then been paid and no new extension granted, the policy 
lapsed. Attempts made thereafter to reinstate the policy, including the tender on 
October 7th of the full premium, failed on account of the serious condition of 
insured’s health from which on October 13th he died. 


Appellee insists that the statutes appellant invokes regulate contracts of mutual 
life insurance companies organized in Texas and not foreign companies merely 
doing business there, and that, if they do, nothing in them supports the claims she 
makes. It argues too, that, if subdivision 9, art. 4732, providing “If, in event of 
default in premium payments, the value of the policy shall be applied to the purchase 
of other insurances,” does have the effect appellant contends for as to ordinary life 
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policies, it does not apply to term insurance. Gilley v. Insurance Co., 116 Tex. 43, 
273 S. W. 825, 285 S. W. 807. It argues, too, that appellant may not, having dated 
the policy back, claim a different date for the premium payment than that fixed 
in it. Mutual Life Ins. Co. v. Hurni Pkg. Co., 263 U. S. 167, 44 S. Ct. 90, 58 
L. Ed. 235, 31 A. L. R. 102; McCampbell v. New York Life Ins. Co. (C. C. A.) 
288 F. 465; Harvey v. Union Central Life Ins. Co. (C. C. A.) 45 F.(2d) 78. 
Finally, it urges as a fundamental defect in appellant’s claims, that, having obtain- 
ed the benefit of the premium extension agreements, contracts entirely outside of 
and over and above the agreements in the policy contract, it must take those 
agreements as burdened; that plaintiff cannot at the same time claim under and 
repudiate them. Southland Life Ins. Co. v. Hopkins (Tex. Com. App.) 244 S. W. 
989; Mutual Life Ins. Co. v. Phinney, 178 U. S. 327, 20 S. Ct. 906, 44 L. Ed. 1088; 
Bankers’ Life Co. v. Burns (C. C. A.) 30 F.(2d) 327. 

We agree with appellee. The insured obtained a policy of term insurance con- 
taining definite agreements of simple and valid import. It he had paid his second 
year’s premium when it was due on or before January 12th, his policy would have 
been in good standing. He did not pay this premium, and thereafter he was, unless 
he complied with the extension agreements giving him the limited right to pay the 
premium within the extended times, without a policy. If within the times thus 
limited he had paid his premium, his policy would have been in force, but only if 
he had paid it. Separate and independent contracts, these extension agreements 
bind the insurer; they bind the insured also. They got for the insurer the right to 
keep the payments to the extent of 75 cents per thousand of insurance, less than half 
the premium rate figured by the month, in the event of default at the end of the 
extended period. They got for the insured the right to pay the full premium within 
the times limited, and continue his policy. The payments made to secure them were 
not payments of premiums. There was no provision in the policy for paying the 
premium monthly. The agreements did not, except upon the condition that the 
premium be paid in full within the time limit, extend the time for paying it. They 
were not absolute extensions of the policy terms and provisions, as appellant seeks 
to make them. Appellant tries to give these agreements an exactly opposite effect 
from that intended, an effect to carry the policy premium date forward to the exten- 
sion date. This will not do. They were but conditional privileges upon the limited 
terms contained in them, to postpay the premium as of the policy due date. If, 
then, under the policy, dividends had accrued, as appellant contends, and if under 
the policy it had heen the duty of the company to purchase extended insurance 
with these dividends upon the failure to pay the premium upon its policy due date, 
appellant would not be helped, for, conceding as due, all that appellant claims as 
dividends, they would not have been nearly sufficient to purchase extended insur- 
ance carrying the policy from the premium due date it fixed beyond the death of 
the insured. 

We think it clear, however, that there were no dividends due, that there was 
no provision for extended insurance, and that there was no duty on the insurer to 
purchase extended insurance as of any date. We think it clear, too, that there can 
be no hasis for the claim that, by the course of dealing the company had with the 
insured, any expectation was raised except in accordance with the written agree- 
ments, on the basis of which every extension was concluded. Unfortunate and dis- 
tressing as is the fact that the policy was allowed to lapse so short a time before 
the death of the insured, in law and in fact it did lapse, and the verdict was 
rightly instructed for the defendant. 

The judgment is affirmed. 


FIDELITY MUT. LIFE INS. CO. v. MERCHANTS’ & MECHANICS’ 
BANK et al. No. 7227. 


Circuit Court of Appeals, Fifth Circuit. June 23, 1934. 
Rehearing Denied July 23, 1934. 
71 Federal Reporter (2) 777. 


1. INSURANCE. 

Provision in life policy that insured or assigns might surrender policy within 
three months after default in payment of premium for cash surrender value, less 
indebtedness, or for participating paid-up insurance, and that, if not so surrendered, 
insurance should be automatically continued, gave option to insured or assigns to 
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surrender policy, to which neither insurer’s consent nor physical delivery of policy 
prior to cash payment was necessary; unequivocal request for cancellation to 
insurer or authorized agent being sufficient. 

(For other cases, see Insurance, Dec. Dig. § 366.) 

2. INSURANCE. ; ; , 

Where life policy provided that insured or assigns might surrender policy 
within three months after default in payment of premium for cash surrender 
value, less indebtedness, or for participating paid-up insurance, and that, if not 
so surrendered, insurance should be automatically continued, communication to 
insurer of exercise of option to surrender policy was essential. 

(For other cases, see Insurance, Dec. Dig. § 366.) 

3. INSURANCE. | ‘ : 

Where life policy provided that insured or assigns might surrender policy 
within three months after default in payment of premium for cash surrender 
value, less indebtedness, or for participating paid-up insurance, and that, if not so 
surrendered, insurance should be automatically continued, use of mail at insurer’s 
risk to notify insurer of exercise of option to surrender held not justified. 

(For other cases, see Insurance, Dec. Dig. § 366.) 

4. INSURANCE. 

To terminate existing life policy by surrender thereof for cash surrender 
value after default in payment of premium, request must be made by insured or 
his authorized agent to insurer or to one having adequate authority to act in 
insurer’s behalf. 

(For other cases, see Insurance, Dec. Dig. § 366.) 

5. INSURANCE. . a 

Territorial manager whose powers were limited to appointing and supervising 
soliciting agents, collecting premiums, getting policies reinstated, and forwarding 
applications to life insurer held without authority to accept notice of exercise of 
option after default in payment of premium to surrender life policy payable at 
insurer’s head office in another state. 

(For other cases, see Insurance, Dec. Dig. § 366.) 

6. INSURANCE. 

Life insurer was liable on policy, where insured died before receipt by insurer 
from local agent, without power to accept notice of surrender, of mailed notice 
of assignee’s exercise of option to surrender policy for cash surrender value. 

(For other cases, see Insurance, Dec. Dig. § 366.) 

7. INSURANCE. 

Telegraphic withdrawal by local insurance agent for assignee of life policy 
of notice of exercise of option to surrender policy for cash surrender value 
because of insured’s death held effective, where notice of withdrawal was received 
by insurer prior to letter containing notice of exercise of option. 

(For other cases, see Insurance, Dec. Dig. § 366.) 

On Motion for Rehearing. 
8. INSURANCE. 

_ Where insurance agent was without authority to accept notice of exercise of 
option, after default in payment of premium, to surrender life policy, delivery 
of policy at office in his charge held ineffective though assignee thought it was deal- 
ing with insurer and that surrender was immediately effective. 

(For other cases, see Insurance, Dec. Dig. § 238[2].) 


Appeal from the District Court of the United States for the Middle District 
of Georgia; Bascom S. Deaver, Judge. 

Suit by the Merchants’ & Mechanics’ Bank and R. E. Gormley, Superintendent 
of Banks, against the Fidelity Mutual Life Insurance Company. From a judgment 
for plaintiffs, defendant appeals. 


Affirmed. 
C. Baxter Jones and A. O. B. Sparks, both of Macon, Ga., for appellant. 


Orville A. Park and Harry S. Strozier, both of Macon, Ga., for appellees. 
3efore Bryan, Foster, and Sibley, Circuit Judges. 
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Sip_ey, Circuit Judge. 


On removal to the federal court the case was repleaded so as to stand as a 
suit by Merchants’ & Mechanics’ Bank against Fidelity Mutual Life Insurance 
Company to recover the face value of a policy on the life of one Hawkes which 
had been absolutely assigned to the bank with the company’s consent. The 
detense was that the policy had, pursuant to an option in it, been surrendered by 
the bank on December 26, 1930, the day before Hawkes died, and that only the 
cash surrender value was due, which was tendered. Jury having been waived by 
written stipulation, the court on an agreed statement of facts gave judgment for 
the bank, and the insurance company appeals. The seventh annual premium fell 
due September 29, 1930, and was not paid. The policy provided: “After three 
years premiums shall have been paid, the insured or assigns at any time within 
three months after any default in premium, but not later, may surrender this 
policy (a) for its cash surrender value less any indebtedness to the Company 
hereon, or (b) for participating paid-up insurance. * * * If the policy be not 
surrendered as above the insurance shall be automatically continued, etc.” If 
not surrendered, this policy was in force at Hawkes’ death. On December 8, 
1930, a member of the law department of the company, whose authority in the 
matter does not appear, wrote the attorneys for the bank a letter in which attention 
was called to the nonpayment of this premium and that the policy might be sur- 
1endered within three months from the lapse. In reply, the bank’s attorneys 
asked what the surrender value would be, and were informed in turn of the 
amount. On December 26th one of the bank’s attorneys delivered the policy to 
3rown Nicholson in Macon, Ga., who represented the insurance company to an 
extent discussed below, with a request that the company pay the cash surrender 
value, and on the same day the attorney mailed at Macon a letter addressed to 
the company at Philadelphia stating: “We have today delivered this policy to 
your branch office at Macon, in charge of Mr. Brown Nicholson, for the purpose 
of obtaining its cash surrender value.” On the same day Nicholson sent the 
policy by mail to the company at Philadelphia with a letter which said: “I am 
enclosing the above policy which the Merchants’ & Merchanics’ Bank wishes sur- 
render for cash. Please forward the necessary form just as soon as _ possible. 
You will note that sixty days (sic) since the lapse of this policy will be up on 
Dec. 29th.” While these letters were in the mail on December 27, 1930, Hawkes 
suddenly died. Nicholson of his own motion on that day telegraphed the company: 
“Stop surrender procedure Theron Wallace Hawkes. Hawkes dead. Forward 
papers.” The telegram was delivered that day. The bank’s attorney the same day 
delivered a letter to Nicholson revoking the action of the day before, and 
asking a return of the policy. The letters written to the company on December 
26th were received by it on Monday, December 29th. 

[1] The right of the bank as assignee to surrender the policy by December 
29th for cash measured by its surrender value was an absolute option dependent 
only on the bank’s will and act, and not requiring any consent on the part of 
the insurance company. The quoted provision of the policy was a continuing 
offer on the company’s part kept open for a sufficient consideration and requiring 
only the acceptance of the hank by its making the election to take the cash surrender 
value. The effect of such election would be to change the liability of the company 
from one to pay the face of the policy according to its conditions on the death 
of the insured into a present absolute liability to pay the lesser surrender value. 
We do not think that the expression “surrender this policy” makes the pliysical 
delivery over to the company of the policy a prerequisite to or always a necessary 
part of this change of obligation. The policy might at the critical time be 
inaccessible, mislaid, or destroyed. If, as we are about to hold, the transaction 
must be with the company, it might be that there was not time to transport the 
policy physically to it or an authorized agent. A fair reading of the words of the 
policy would be that the surrender of the policy, so far as the physical delivery 
of it is meant, is to be concurrent with the payment of the cash and not precedent 
to it. Until the cash is paid, the bank should be entitled, if it insists, to retain 
custody of the instrument which evidences its right to have the surrender value, 
just as, when that value is paid, the company ought to receive the instrument 
which it has discharged. A similar question has arisen where under a statute or 
a provision of the policy the policy may be canceled and premium liability 
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stopped or unearned premium recovered. Though the word “canceled” would 
imply a physical act done to the policy, the decisions are that an unequivocal 
request for cancellation which reaches the company or some one authorized to 
represent it is generally sufficient without a physical delivery up of the policy. 
Stevenson v. Sun Insurance Office, 17 Cal. App. 280, 119 P. 529; Crown Point 
Iron Co. v. A%tna Insurance Co., 127 N. Y. 608, 28 N. E. 653, 14 L. R. A. 147; 
Home Insurance Co. v. Loflin, 41 Ga. App. 423, 153 S. E. 229; 32 C. J. Insurance, 
§ 454. So holding in this case, we must look both to what was done with the 
policy and to the communications made concerning it. 


[2, 3] The option to take the surrender value was not closed by the bank’s 
attorney’s mental decision, or by his putting it into writing, nor by merely mailing 
the letter or the policy to the company. The bank’s acceptance of the continuing 
offer of the company made in the policy to pay the surrender value must have been 
communicated to the company. It could not otherwise know its outstanding risks. 
One of the offered options was to take a paid-up policy, which would require 
action by the company in issuing a new policy. The question is whether this is 
one of u.2 instances in which posting a letter is a constructive communication 
and is operative at once so as to make a subsequent revocation ineffective, or 
the death of a party or the perishing of the subject-matter of the contract or 
the ‘non-delivery of the letter immaterial. Tayloe v. Merchants’ Fire Insurance 
Company, 9 How. 390, 13 L. Ed. 187; Patrick v. Bowman, 149 U. S. 411, 13 S. Ct. 
811, 37 L. Ed. 790; Burton v. United States, 202 U. S. 344, 386, 26 S. Ct. 688, 
50 L. Ed. 1057, 6 Ann. Cas. 362. We find the general rule well stated in Restate- 
ment of the Law of Contracts thus: “§ 64. An acceptance may be transmitted by 
any means which the offerer has authorized the offeree to use, and if so trans- 
mitted is operative and completes the contract as soon as put out of the offeree’s 
possession without regard to whether it ever reaches the offerer unless the offer 
otherwise provides.” “§ 66. An acceptance is authorized to be sent by the means 
used by the offerer or customary in similar transactions at the time when and the 
place where the offer is received, unless the terms of the offer or surrounding 
circumstances known to the offeree indicate otherwise.” In Williston on Contracts, 
§ 83, it fs said that authority from the offerer to use the particular agency is 
at the bottom of the matter, and “the question whether that medium was author- 
ized is one of fact depending upon what would reasonably be expected by one 
in the position of the contracting parties in view of prevailing business customs.” 
The offer in this case does not state how its acceptance is to be communicated. 
It was not itself made by letter, but by a policy manually delivered six years 
before. The correspondence between the attorneys referred to the offer, but 
did not alter it, if indeed the company’s attorney had any authority in the premises. 
There is no evidence of any custom about this matter in the insurance business. 
The Kentucky court has held that the use of the mail is authorized, with 
irrevocable consequences. Northwestern Mutual Life Ins. Co. v. Joseph (Ky.) 
103 S. W. 317, 12 L. R. A. (N. S.) 439. The New York court has held otherwise. 
Crown Point Iron Co. v. A®tna Ins. Co., 127 N. Y. 608, 28 N. E. 653, 14 L. R. A. 
147. See, also, Hutchins v. United States Auto Ins. Exchange, 170 Minn. 273, 212 
N. W. 451; Farmers’ Mutual Ins. Co. v. Phoenix Ins. Co., 65 Neb. 14, 17, 90 
N. W. 1000, 95 N. W. 3. Considering the uncertainties that would exist touching 
the liabilities of insurance companies and the frauds to which they would be 
exposed by claims that letters had heen mailed which were not received, we 
think it unreasonable to conclude that the use of the mail at the risk of the 
company is authorized in such cases as this. The Georgia court in whose jurisdic- 
tion the letters here involved were posted agrees with the New York court that 
not the mailing, but the receipt by the company, is effectual. Bankers’ Mutual 
Casualty Co. v. People’s Bank of Talbotton, 127 Ga. 326, 56 S. E. 429. The case 
of Pequot Manufacturing Corporation v. Equitable Life Assurance Society, 253 
N. Y. 116, 170 N. E. 514, is not to the contrary, for the letter there in question 
was received by the company, although the company had not acted as it requested. 
And in Lofaro v. John Hancock Mutual Life Ins. Co., 239 App. Div. 54, 265 
N. Y. S. 724, the question of mailing became immaterial because the policy was 
held to have been presented for a cancellation of the double indemnity to an 
agent of the company who sufficiently represented it. 


[4, 5] The insurance company accordingly relies strongly on the delivery of 
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the policy to Nicholson as instantly operative to discharge it from its original 
liability and to substitute a liability for the surrender value only. This depends 
on Nicholson’s authority to represent the company in such a transaction. It is 
plain that, if as to it he was not authorized to represent the company, no more 
effect can be given what was done with him than if it had occurred with any 
stranger. Compare Barr v. Lapsley, 1 Wheat. 151, 4 L. Ed. 58; Huff v. Columbia 
Ins. Co., 94 W. Va. 663, 119 S. E. 854; Ciokewicz v. Lynn Mut. Fire Ins. Co., 
212 Wis. 44, 248 N. W. 778; 13 C. J. “Contracts,” § 90; Restatement Agency, 
§ 268. In order to terminate the existing contract of insurance, the request must 
be made by the insured or his authorized agent to the insurer or to one having 
adequate authority to act in the matter in its behalf. Crown Point Iron Co. v. 
JEtra Ins. Co., 127 N. Y. 608, 28 N. E. 653, 14 L. R. A. 147. We are satisfied 
that Nicholson was not so authorized nor held out as being authorized, and that 
he himself did not so regard it. It is true that the company furnished him an 
office and a telephone and called him “Manager” in a written contract defining 
his duties, but his powers were strictly limited by the writing to appointing and 
supervising soliciting agents in a fixed territory, collecting premiums and getting 
policies reinstated, forwarding to the company all applications, and being governed 
by its rules. It is expressly declared that “he is not authorized but forbidden to 
make, alter or discharge insurance contracts for the Company, to waive forfeitures, 
grant permits, or credits, or bind the Company in any way.” He is not shown 
to have been held out as having any other authority. This policy has the usual 
clause in it: “No agent is authorized to make, modify, or discharge contracts, or 
to waive forfeitures or to extend the time for paying premiums.” It expressly 
declares that all premiums are due and payable at the head office of the company, 
that an assignment must be filed there, proof of death must be filed there, and 
finally that “all benefits under this policy are payable at the head office of the 
Company in Philadelphia.” The cash surrender value was therefore to be paid 
there by the company, and the inference is fair that the physical surrender of the 
policy or any other act which is to change the company’s risk and liability is to 
be done or made known there. The agent at Macon acted only as a transmitting 
medium at the request of the bank. The agent so understood, for he did not 
notify the company that the policy had been surrendered and its value was due, 
but sent it to the company, stating that the bank “wishes to surrender it,” and 
asked for the prompt sending of some necessary form. He called attention to 
December 29th, three days away, as the critical date, which would have no 
meaning if the surrender were already accomplished. The next day, of his own 
accord, he telegraphed to recall his forwarding of the policy before it should 
arrive in Philadelphia. In doing this he plainly did not represent his company, 
but was looking after the interests of the bank which had been intrusted to him. 
He thus did not attempt to represent the company, and the company cannot rightly 
claim he did after having so explicitly limited his authority. His sending the 
policy by mail for surrender was as though the bank had so sent it. 

[6, 7] Before the letter sent by the bank to the company or that sent with the 
policy for the bank to the company arrived, the loss occurred. The happening 
of the loss put an end to the negotiation, since it had not then ripened into a 
perfect contract. Ciokewicz v. Lynn Mutual Fire Ins. Co., 212 Wis. 44, 248 N. W. 
778. The telegram of Nicholson sent in the bank’s behalf and ratified by it was 
also effective, for an acceptance, like an offer, which has not yet merged into 
a contract, may be revoked. 13 C. J. “Contracts,” § 107; Clarke on Contracts, p. 
46. We conclude that on December 27, 1930, when Hawkes died, the policy stood 
of force, and that the company was liable to the bank for its face. 

Judgment affirmed, 

On Motion for Rehearing. 

[8] It is argued that the policy was physically delivered at the office of the 
company in Macon and that the bank thought it was dealing with the company 
in so doing, and that a surrender resulted immediately irrespective of the authority 
of the agent who received the policy and of his intentions; that any agent in the 
office must be considered to have authority to receive what the patron of the 
company had the right to leave there. The position taken assumes_ that the 
Macon office was the place where the surrender was to be made. The policy 
appoints no place, certainly not the Macon office. As pointed out in the opinion, 
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its provisions indicate rather that the home office is contemplated. The language 
is, “the insured or assigns * * * may surrender this policy’—that means give it 
up to the company. Surrender is a transaction. It is wholly at the option of 
the policyholder, but nonetheless the company must participate. The company 
is not present in an empty office. Physically pushing the policy under the door, 
even of the home office, though it would put the policy out of the control of the 
holder, would not be a surrender unless and until some competent agent of the 
company received it and comprehended what was intended. Leaving it with a 
janitor there would accomplish no more than to constitute the janitor the sur- 
render’s agent to deliver it to some one authorized to represent the company. It 
might be otherwise in a case where the company was evading a surrender, or 
where special circumstances prevented a regular procedure. The Macon office 
clearly appears to have been one furnished to Nicholson for the solicitation of 
insurance only, and not for the settlement or alteration of insurance contracts. 
No one in it had authority to represent the company in the latter kind of 
business. A delivery of the policy there to such an agent with intent to surrender 
it was not a surrender to the company or a communication to it of such intent. 
The company was not bound by what Nicholson might say or do or learn in such 
a transaction. For that simple reason the bank also was not bound, although it 
might have thought that in dealing with him it was dealing with the company. 
Ii Nicholson could not represent the company in receiving the surrender there 
was no surrender until the matter reached someone who did represent it. Nichol- 
son, acting at the instance of the bank, was only an intermediary to effect a 
surrender. The effort at surrender was cut short, before it was ever accomplished, 
both by the death of the insured and by the telegraphic revocation. 
Rehearing denied. 


MOSS vy. EQUITABLE LIFE INS. CO. OF IOWA. No. 9812. 
Circuit Court of Appeals, Eighth Circuit. June 8, 1934. 
71 Federal Reporter (2d) 795 
INSURANCE. 
Claimant seeking double indemnity recovery under life policy had burden 
) prove that death was accidental or that, if suicidal, insured was insane. 

(For other cases, see Insurance, Dec. Dig. § 646[8].) 

INSURANCE. ; 

Evidence sustained finding that insured’s death was result of suicide while 
sane, precluding recovery of double indemnity under life policy. 

(For other cases, see Insurance, Dec. Dig. § 665[6].) 

Appeal from the District Court of the United States for the Eastern District 
of Missouri; Charles B. Davis, Judge. J 

Interpleader suit by the Equitable Life Insurance Company of Iowa against 
R. Morton Moss, as trustee and individually, and another. From the decree, 
defendant R. Morton Moss, as trustee, appeals. 

Affirmed. F 

George B. Whissell and Edward W. Tobin, both of St. Louis, Mo., for 
appellant. 

Sears Lehmann, of St. Louis, Mo. (Henry & Henry, of Des Moines, Iowa, 
on the brief), for appellee. 

Before Stone and Sanborn, Circuit Judges, and Wyman, District Judge. 

Wyman, District Judge. 

This is an appeal from a decree of the District Court of the United States 
for the Eastern District of Missouri in a proceeding which was originally insti- 
tuted by Equitable Life Insurance Company of Iowa as an interpleader suit, 
based upon a certain life insurance policy issued upon the life of one Herman Y. 
Moss, in the sum of $10,000, and containing the ordinary provision for the pay- 
ment of double the face amount of the policy upon proof of the death of the 
insured as a result of violent, external, and accidental means. 

The bill of complaint, among other things, alleges the death of the insured 
and admits the liability of the plaintiff for $10,000, the face of the policy. The 
bill also names R. Morton Moss, individually and as trustee, and Martha N. 
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Moss, as adverse claimants of the fund, and concludes with a prayer for the 
relief usually asked in interpleader suits. 

The defendants filed separate answers and cross-bills each of which, among 
ther things, alleges that insured’s death was caused by accidental means; that 
plaintiff is liable under the double indemnity clause of the policy in the sum of 
$20,000, and praying that the petition be dismissed and the suit terminated with- 
out prejudice, or, in the alternative, that the action be permitted to continue solely 
on the cross-bills of the defendants and for judgment against the plaintiff in the 
sum of -$20,000, and other relief. 

Plaintiff filed a reply to the answers and cross-bills denying any liability in 
excess of $10,000, alleging that insured came to his death by suicide intentionally 
and deliberately committed while sane, and asking for the relief prayed for in 
the complaint. Defendants fled separate rejoinder specifically denying the 
allegations of the reply and asking for the relief prayed for in the cross-bills. 

On February 4, 1932 the parties to the suit entered into a stipulation which reads, 
in part, as follows: “Come now all the parties plaintiff and defendant to this cause 
of action by their respective and duly authorized attorneys of record, and, in an en- 
deavor to speed the trial of this cause, stipulate and agree to a trial and hearing at 
this time separately of the issue raised by the pleadings of the parties with respect to 
the right of plaintifi to an order of interpleader and further with respect to the de- 
termination of the extent and amount of liability of plaintiff to whichever of the in- 
terpleading defendants as may be later finally determined to be entitled to the pro- 
ceeds of a certain insurance policy policy No. 321677 issued by plaintiff to one Her- 
man Y. Moss and more fully described in the pleadings filed herein according to their 
respective interpleas, and further agree to a determination thereof by the Court, 
without aid or intervention of a jury whatever rights any party hereto has or may 
have to a jury for the trial of this issue being hereby expressly waived.” And 
the case was tried to the court without a jury pursuant to said stipulation. The 
trial resulted in findings of fact and conclusions of law in favor of the plaintiff, 
and on June 13, 1932, after the deposit in court by plaintiff of $10,000, the face 
amount of the policy, together with accrued interest, in accordance with said 
findings of fact and conclusions of law, a decree was entered canceling the 
policy in suit and discharging plaintiff from any further liability thereon. The 
differences between the defendants were adjusted subsequent to the entry of 
the decree and R. Morton Moss, as trustee, acquired all interest in the avails of 
the policy of insurance formerly claimed by his codefendant, Martha N. Moss, 
and he, alone, has appealed to this court. 

[2-3] While there is a voluminous record in the case and the appeal is based 
upon some fifty-one assignments of error, the real question presented by the 
appeal is whether or not the District Court erred in holding that Herman Y. 
Moss, the insured, committed suicide while sane. As there was no eyewitness 
to the shooting, it is impossible for any one to say with absolute certainty just 
what the real facts are. Appellee contends that the evidence shows that insured 
committed suicide while sane, and the appellant contends that it appears by the 
evidence that the fatal shot was purely accidental and that if death was the 
result of suicide that the insured was insane when the shot was fired. There 
1s, in the record, some support for each one of the three theories; but we cannot 
say that either of the theories advanced by appellant is supported by the greater 
weight or preponderance of the evidence. Appellant places great reliance upon 
the testimony of one Alex B. Mermod, who testified as an expert. His testi- 
mony was based upon the testimony of other witnesses as to their recollection 
of what they observed with reference to the location of powder marks upon 
ihe shirt of insured at the time of his death, and from this testimony and other 
testimony as to the location of the wound and the course of the bullet through 
the body of insured, the expert testified that the muzzle of the revolver must 
have been at least twenty-four inches from the point where the bullet entered 
ihe body of insured, and that it would have been impossible for insured to have 
held the revolver in either hand when the shot was fired. Assuming that the 
testimony as to the powder marks on the shirt was authentic and the opinion 
of the expert based thereon was correct, it would, in view of the other facts in 
the case, preclude any possibility that the fatal shot was self-inflicted. But the 
testimony of the expert is purely opinion evidence and the testimony upon which 
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?t is based was given some eighteen or twenty months after the witness’ examin- 
ation of the powder marks on the shirt of the decedent. In view of the oppor- 
tunity for a failure in memory or honest mistake on the part of the witnesses, 
it would not be at all surprising if the Chancellor attached less importance and 
weight to this evidence than does counsel for the appellant. The Chancellor was, 
by stipulation of the parties, constituted the trier of of the facts; he heard all 
of the evidence and observed the witnesses; it was his duty to pass upon the 
credibility of the witnesses and determine the weight which should be given to 
their testimony. His conclusion was that under all of the evidence in the case 
it was more probable that insured came to his death by suicide while sane than 
in any other manner, and there is nothing in the record to justify this court in 
reversing the decree based upon that conclusion. The burden was clearly upon 
the appellant to establish the truth of one of the two theories advanced by him, 
and while there is in the record some evidence tending to support each of appel- 
lant’s theories, we are convinced that neither of them is established by the greater 
weight or preponderance of the evidence. Clearly the record discloses either: 
(1) A failure of proof, in which event appellant could not recover. Eggen v. 
United States (C. C. A.) 58 F.(2d) 616; Ewing v. Goode (C. C.) 78 F. 442; Gunning 
v. Cooley, 281 U. S. 98, 50 S. Ct. 231, 74 L. Ed. 720, and cases cited. Or (2) a 
decided conflict in the evidence, in which event, under the well-settled rule of 
this court, the findings of the Chancellor should not be disturbed. State of Iowa 

Carr (C. C. A.) 191 F. 257; Harper v. Taylor (C. C. A.) 193 F. 944; Kennedy 
et al. v. City of White Bear Lake (C. C. A.) 39 F.(2d) 608; Road Improvement 
District No. 1, Franklin County, Arkansas et al. v. Missouri Pacific Railroad 
Company (C. C. A.) 2 F.(2d) 349; Johnson v. Umsted (C. C. A) 64 F.(2d) 316, 
and cases cited. 

A discussion of the numerous assignments of error would extend this 
opinion to unreasonable length and would serve no useful purpose. 

Suffice it to say that we have examined the entire record and duly con- 
sidered each assignment of error, and finding no prejudicial error in the record, 
the decree appealed from is affirmed. 

BROUGHTON vy. EQUITABLE LIFE ASSUR. SOC. OF UNITED 
TES. No. 7324. 


STAT 
Circuit Court of Appeals, Fifth Circuit. July 6, 1934. 


71 Federal Reporter (2d) 821. 
1. INSURANCE. 

Where life policy provided that policy could be reinstated after lapse on pro- 
duction of satisfactory evidence of insurability, insured was not entitled to rein- 
statement by merely executing health certificate on form furnished by insurer and 
tendering premium. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 

2. INSURANCE. 

Where life policy had lapsed before insured’s death, burden was on plaintiff 
suing on policy to prove that everything necessary to reinstate policy had been done. 

(For other cases, see Insurance, Dec. Dig. § 370.) 

3. INSURANCE. f 

In action on life policy, which had lapsed, evidence that health certificate fur- 
nished had been accepted as satisfactory evidence of insurability and that overdue 
premium had been accepted so that policy had been reinstated held insufficient to 
raise jury question. 

(For other cases, see Insurance, Dec. Dig. § 370.) 

Appeal from the District Court of the United States for the Southern District 
of Florida; Halsted L. Ritter, Judge. 

Action by Vera E. Broughton against the Equitable Life Assurance Society 
of United States. From a judgment for defendant, plaintiff appeals. 

Affirmed. 

F. M. Hudson and George C. Simpson, both of Miami, Fla., for appellant. 

Joseph F. McPherson and Louis S. Bonsteel, both of Miami, Fla, for appellee. 

Before Bryan, Foster, and Sibley, Circuit Judges. 

Foster, Circuit Judge. 
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Appellant brought suit to recover on a policy of life insurance issued by appel- 
lee to her husband, James W. Broughton, in the sum of $5,000. Error is assigned 
to the direction of a verdict for defendant. Other errors assigned are abandoned. 

The material facts are not in dispute. It appears that the policy lapsed for 
failure to pay a quarterly premium of $16.45 due on August 8, 1931. The policy 
contained the usual provision for a grace of thirty-one days for the payment of 
premiums. On October 5, 1931, after the grace period had expired, the insured 
wrote to Edward A. Woods Company, general agent of appellee at Pittsburgh, Pa., 
where the policy had been issued, stating that by oversight he had neglected to pay 
the premium due on August 8th, and inclosed a check for $17.45. The policy con- 
tained the following provision as to reinstatement: “If this policy shall lapse in 
consequence of non-payment of any premium when due, it may be reinstated at 
any time upon the production of evidence of insurability satisfactory to the Society, 
and the payment of all overdue premiums, with interest at 5% per annum. * * *” 

The agent cashed the check and the proceeds were held in a suspense account. 
On October 9, 1931, the agent wrote to Broughton inclosing a receipt for the 
money and a form of application for reinstatement which included a health declara- 
tion and advised him that a satisfactory health declaration was required for rein- 
statement of his policy. Broughton executed the application and returned it. He 
did nothing further. 

The receipt and the application for reinstatement and health certificate were 
as follows: 

“The Equitable Life Assurance Society of the United States, 393 Seventh 
Avenue, New York City. Agency at Pittsburgh, Pa. 10/8/1931 Received from 
James W. Broughton, Seventeen & 45/100...... Dollars ($17.45). Offered for 
\/c Q. prem. due 1931-8-8. Pol. 3946,638. Subject to Restoration by Society. Said 
sum is received only for transmission to the Home Office of the Society in New 
York for the account of the depositor, and the Society is in no way committed 
thereby to the acceptance thereof for the purpose offered nor to any action in the 
premises, and nothing herein or connected with the receipt of said sum shall be held 
to waive any default in payment of any premium, interest or other sum due, or to 
extend the time for payment of any premium, interest or other sum, or in any 
manner to affect the rights of the Society under any policy or contract of insurance 
or otherwise. If the said amount be not accepted by the Society for the purpose 
offered, it will be returned to the depositor upon demand. 

“The Edward A. Woods Company 

W. Cashier” 

“Request for Reinstatement of Policy to the Equitable Life Assurance Society 

of the United States 


(City or Town) (County) 
“hereby apply for the Reinstatement of Policy No. 3946,638 issued by the said 
Society upon my life and now lapsed because of the non-payment of premium due 
on the 8th day of August, 1931. (Date) 

“T hereby certify that I am in good health; that except as stated below, I have 
had no illness, have not consulted any physician or practitioner, have not been a 
patient in any hospital or sanitarium, and that there has been no change in‘ the 
health record of my family, since the issuance of the policy. 

“I hereby agree that if the above numbered policy is reinstated by the Society, 
such reinstatement shall be based upon the good faith of this declaration, which is 
personally signed by me; and that the reinstatement if granted shall not take effect 
until all premiums in arrears, with interest, have been duly paid during my con- 
tinued good health. ? 

“Note here any exceptions, including dates and complete details. 


“Dated at Mineapolis, Minn. Oct. 12, 1931. B. I. 419-29-2, 
“(Signature of Insured) 


“James W. Broughton.” 
Broughton died November 17, 1931. Appellant promptly notified the company 
of his death. The company declined payment and sent its check to return the 
amount Broughton had paid. It was received but not cashed and later the amount 
was tendered in.court. 
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The pleadings are voluminous with many pleas to the declaration, replications 
to the pleas, and demurrers to both but the issues are sufficiently clear. The theory 
of appellant is that the check in payment of the overdue premium was received 
subject to the execution of a health certificate on the form sent to Broughton; that 
when he executed this certificate and returned it he had nothing further to do: 
that he was led to believe that his policy had been reinstated; and that the company 
was estopped to deny reinstatement. Appellee set up the defense that the health 
certificate was not accepted as satisfactory evidence of good health and Broughton 
was notified that he would have to submit satisfactory evidence based on exam- 
ination by a physician. 

[1] After the policy lapsed, the insured was not entitled to have it reinstated 
by merely executing a health certificate, although on a form sent him for that pur- 
pose, and tendering the premium. The contract plainly provided that the evidence 
of good health should be satisfactory to the company. Until evidence of insurability 
vas furnished and accepted the policy was not reinstated. The receipt given him 
for the check he had tendered in payment clearly indicated that the money was re- 
ceived tentatively to be held in trust until he should comply with the provisions of 
the policy. There was nothing in the previous course of business between the par- 
ties nor in the receipt or application for reinstatement that could lead a reasonable 
man to believe that the provision of the policy requiring that the evidence of insur- 
ability should be satisfactory to the company would be waived. The case of Hart- 
ford Life & A. Ins. Co. v. Unsell, 144 U. S. 439, 12 S. Ct. 671, 36 L. Ed. 496, relied 
upon by appellant, is not in point. Cf., Thompson v. Knickerbocker Life Ins. Co., 
104 U. S. 252, 26 L. Ed. 765, therein cited. Estoppel is not shown. 

[2, 3] The situation presented was practically the same as if the company had 
denied issuing the policy. The reinstatement of the policy was in effect a new 
contract. The burden was on plaintiff to prove that everything necessary to re- 
instate the policy had been done by the assured before there could be a recovery 
upon it. This included proof that the health certificate furnished had been accepted 
as satisfactory evidence of insurability and the check sent had been credited to 
payment of the overdue premium. Appellant failed to sustain this burden. This 
conclusion finds support in the following well-considered cases. Kennedy v. Grand 
Fraternity, 36 Mont. 325, 92 P. 971, 25 L. R. A. (N. S.) 78; Equitable Life Assur- 
ance Society of United States v. Pettid, 40 Ariz. 239, 11 P.(2d) 833: Rome Indus- 
trial Ins. Co. v. Eidson, 142 Ga. 253, 82 S. E. 641; Lane v. Fidelity Mut. Life Ins. 
Co., 142 N. C. 55, 54S. E. 854, 115 Am. St. Rep. 729. 

The record presents no reversible error. 

Affirmed. 


KIMEL et al. v. MISSOURI STATE LIFE INS. CO. No. 987. 
Circuit Court ot Appeals, Tenth Circuit. June 8, 1934. 
71 Federal Reporter (2d) 921. 
3. INSURANCE. 


Where insured demanded more from insurer than he was entitled to receive 
under disability clause of life policy, and insurer in return offered less than it 
was obligated to render, and each in good faith insisted on own interpretation of 
contract, there was no “anticipatory breach” of contract to pay disability benefits, 
and insured was not entitled to recover damages based on life expectancy. 

(For other cases, see Insurance, Dec. Dig. § 237.) 

4. INSURANCE. ; 

Under disability clause of life policy agreeing to pay life income if insured 
should become totally and permanently disabled before attaining 60 years, the 
first payment to be made 6 months after receipt of due proof of disability, 
insured who became so disabled before attaining 60 held entitled to disability 
payments beginning 6 months after proof was received by insurer, though proof 
was not filed until insured was 64 years old. 

Insurer was liable for monthly payments commencing 6 months after 
proof was received and cuntinuing so long as insured lived and suffered 
such disability since, under the contract, proof fixed time of payment, 
but disability arising before insured had attained age of 60 raised obli- 
yation to pay. , 

(For other cases, see Insurance, Dec. Dig. § 539[5].) 
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5. INSURANCE 

Where life policy required insurer to pay premiums for insured for every 
policy year following date of approval by insurer of proof that insured had 
become totally and permanently disabled before attaining 60 years, and insured 
became so disabled before reaching 60, insurer Jjield required to make premium 
payments falling due after proof of disability had been approved, though such 
proof was not filed until insured was 64 years old. 

(For other cases, see Insurance, Dec. Dig. § 362.) 

Appeal from the District Court of the United States for the District of 
Kansas, Second Division; Richard J. Hopkins, Judge. 

Action by Harvey O. Kimel against the Missouri State Life Insurance Com- 
pany. From a judgment for defendant plaintiff appeals, and, upon his death, 
Dora T. Kimel and others, his heirs at law, are substituted in his place. 

Reversed in part, and afiirmed in part. 

Glenn Porter and Enos E. Hook, both of Wichita, Kan. (H. W. Hart and 
Getto McDonald, both of Wichita, Kan., on the brief), for appellants. 

Arnold C. Todd, of Wichita, Kan. (Julian E. Ralston and Ralph Gore, both 
if Wichita, Kan., and Allen May, and J. R. Burcham, both of St. Louis, Mo., on 
the brief), for appellee. 

Before Phillips, McDermott, and Braiton, Circuit Judges. 

Puiniips, Circuit Judge. 

On September 24, 1921, the Insurance Company issued its policy of life insur- 
ance to Harvey O. Kimel, who was then 54 years of age. 
visions of the policy are set out in note 1. 

Kimel paid the premiums due on July 21 of each year for the years 1925 to 
1930, inclusive. 

Kimel became totally and permanently disabled within the meaning of the 
policy in 1925, when he was 58 years old. In 1931, after he had attained the age 
of 64 years, he made proof of such total and permanent disability, and on August 
13, 1931, the Insurance Company approved such proof. 

On August 28, 1931, the Insurance Company wrote Kimel in part as follows: 

“This policy provides that the Company will allow to accumulate without 
interest as an indebtedness against the policy all premiums required thereon for 
every policy year following the date of approval by the Company of proof that 
the insured has become totally and permanently disabled after attaining age sixty. 

“This claim was approved on August 13, 1931, and the Company has allowed 
the annual premiums that became due July 21, 1931, to be charged as a lien against 
the policy. You will find attached the Company’s official receipt for $255.20, which 


shows that the annual premium which became due July 21, 1931, has been charged 
as alten.” 


The pertinent pro- 


On October 9, 1931, Kimel through his attorneys wrote the Insurance Company 
in part as follows: 


“Gentlemen: In reply to your letter of August 28th, 1931, to Mr. Harvey O. 
KXimel announcing the approval of the claim for benefits under the above policy 
for total and permanent disability, please be advised that Mr. Kimel contends that 
under this clause in the policy he is entitled to the payment of $50 per month 
beginning on the 20th day of November, 1931, and continuing for the remainder 
of his life, and that he is entitled to no claim against him, or any lien against his 


1“Total and Permanent Disability Benefit. ‘The Company will pay to the insured a life 
income of Ten Dollars each month for each $1,000 of the face amount hereof if the said insured 
shall become totally and permanently disabled, as hereinafter defined, before attaining age sixty. 
The first payment of such income shall be made six months after receipt by the Company of due 
proof of total and permanent disability, and subsequent payments shall be made monthly there- 
after as long as the insured lives and suffers such disability, and shall be in addition to all other 
benefits provided by this policy. 

“The Company will also pay for the insured the premiums required on this policy for every 
policy year following the date of approval by the Company of proof that the insured has become 
totally and permanently disabled, as hereinafter defined, before attaining age sixty, and the 
premiums so watved will not be deducted in any settlement of the policy which will continue in 
full force to maturity with loan, cash and other guaranteed values increasing from year to year 
in like manner as if the premiums were being duly and regularly paid by the insured. 

“The Company will also allow to accumulate without interest as an indebtedness against 
said policy all premiums required hereon for every policy year following the date of approval 
by the Company of proof that the insured has become totally and permanently disabled, as here- 
inafter defined, after attaining age sixty.” 
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policy, by virtue of the annual premium, and that he is entitled to payment by 
you of his annual premium without any charge against his policy as provided in 
the policy. - 2s 

“Will you * * * advise if the Company intends to begin payment of the 
S50 per month as above set forth and intends to comply with the provisions of the 
policy with reference to the payment of the annual premium. 

“Please advise us.” 

On October 19, 1931, the Insurance Company wrote to Kimel’s attorneys in 
part as follows: 

“The policy provides that the disability benefit to which the insured is entitled 
after attaining age 60 is to allow all premiums required for every policy year 
following the date of approval by the Company of proof that the insured has 
become totally and permanently disabled, to accumulate without interest as an 
indebtedness. * * * He (Kimel) was over 64 years of age when such proofs 
were filed, the only benefit he is entitled to is to have subsequent premiums charged 
as a lien without interest. We will be glad to carry out this policy on this basis 
in accordance with its terms, as we informed Mr. Kimel, as long as he remains 
permanently totally disabled.” 

Thereafter Kimel brought this action against the Insurance Company. The 
petition set up three causes of action. In the second he sought to recover total and 
permanent disability benefits from September, 1925, at the rate of $50 a month to 
‘anuary 18, 1932, the date of the filing of the petition. In the first he sought to 
recover damages for anticipatory breach of the contract to pay total and per- 
manent disability benefits, based on a life expectancy of eleven years and seven 
months from the date of filing the petition. In the third he sought to recover the 
premiums paid from 1925 to 1930. 

The trial court sustained a demurrer to the third cause of action. 

In its answer the Insurance Company admitted the issuance of the policy and 
that proof of total permanent disability had been made on May 27, 1931, and 
alleged that, in accordance with the terms of such policy, it issued a premium 
receipt for 1931, and that it had fully performed all of the obligations imposed 
upon it by the terms of the policy. 


Trial by the jury was duly waived and the cause tried to the court. The 


trial court found that the Insurance Company had not repudiated its policy, but 
had fully performed all its obligations thereunder, and entered judgment for the 
Insurance Company. Kimel appealed. Thereafter he died and his heirs at law 
have been substituted as parties appellant. 


[3] Moreover here the refusal of the Insurance Company was a_ response 
to a demand made by Kimel, which undertook to exact a greater performance 
than the Insurance Company was obligated to render. 


Whether there is an absence of mutual interdependent executory obligations 
rendering the doctrine of anticipatory breach by renunciation inapplicable, we find 
it unnecessary to decide. See however Parks v. Maryland Casualty Co. (D. C. 
Mo.) 59 F.(2d) 736 Kithcart v. Metropolitan Life Ins. Co. (D. C.) 1 F. Supp. 
719; Moore v. Security Trust & L. I. Co. (C. C. A. 8) 168 F. 496. 


We conclude therefore that there was no anticipatory breach of the contract. 


[4] Under the insurance contract the obligation to pay total and permanent 
disability benefits is not conditioned on disability arising and proof being made 
thereof before the insured attains the age of sixty, but only on such disability 
arising before the insured attains that age. The contract reads, “The company will 
pay to the insured a life income * * * if the * * * insured shall become 
totally and permanently disabled * * * before attaining the age of sixty.” 


Proof of such disability is only required to mature the first and subsequent 
monthly installments. The contract reads, ‘““The first payment of such income shall 
be made six months after receipt by the company of due proof of permanent dis- 
ability, and subsequent payments shall be made monthly thereafter as long as the 
insured lives and suffers such disability.” Proof fixes the time of payment, but dis- 
ability arising before assured has attained the age of sixty raises the obligation to 
pay. 

Since Kimel became totally and permanently disabled before attaining the age 
of sixty, we conclude that the Insurance Company was liable to him for monthly 
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payments commencing six months after the proof had been received, and continu- 
ing so long as he lived and suffered such disability. 

[5] The contract further provides that “the company will also pay for the 
insured the premiums required on this policy for every policy year following date 
of approval by the Company of proof that the insured has become totally and per- 
manently disabled * * * before attaining the age of sixty.” 

The phrase, “before attaining the age of sixty,” relates to the time of suffer- 
ing the disability, not to the approval of the proofs thereof. Here again the proof 
is required only to fix the time when the Company shali first commence makin 
the payments. We conclude therefore that the Insurance Company was obligated 
to make all premium payments falling due after the proofs of disability had been 
approved. However since none accrued subsequently to the approval of the proofs 
and prior to the commencement of this action, the trial court properly sustained 
the demurrer to the third cause of action. 

Counsel for the Insurance Company assert that on the face of the petition, the 
total amount recoverable was less than $3,000, exclusive of interest and costs, and 
that therefore the trial court properly dismissed the petition. 

The judgment is reversed as to the second cause of action, and affirmed as to 
the first and third causes of action. 

LYTTLE v. PACIFIC MUT. LIFE INS. CO. OF CALIFORNIA. No. 6477. 

Circuit Court of Appeals, Sixth Circuit. June 7, 1934. 
72 Federal Reporter (2d) 140. 

2. INSURANCE. 


Failure of insured while admitting medical treatment six years before date of 
application to disclose recent treatment for acute indigestion, coupled with false 
statement that insured had given full information about treatment, held as matter 
of law to bar recovery on life insurance policy (Gen. Code Ohio, § 9391). 

(For other cases, see Insurance, Dec. Dig. § 292.) 

3. INSURANCE. oo 

False representation made with respect to material matter in application for 
life insurance policy will be presumed to have been made willfully and with intent 
to deceive (Gen. Code Ohio, § 9391). 

(For other cases, see Insurance, Dec. Dig. § 646[3].) . 

4. INSURANCE. ' 

Insured’s representation in application for life insurance policy made in 1931 
that physician had not been consulted since 1925 held as matter of law “material 
representation” within statute (Gen. Code Ohio, § 9391). 

(For other cases, see Insurance, Dec. Dig. § 292.) 


Appeal from the District Court of the United States for the Northern District 
ot Ohio, Eastern Division; Samuel H. West, Judge. ‘ 

Action by Sarah Lyttle against the Pacific Mutual Life Insurance Company of 
California. Judgment for defendant and plaintiff appeals. 

Affirmed. 

H. M. Roberts, of Cleveland, Ohio, for appellant. 

A. M. Van Duzer, of Cleveland, Ohio (McKeehan, Merrick, Arter & Stewart, 
George W. Cottrell, and Blake Womer, all of Cleveland, Ohio, on the brief), for 
appellee. 

Before Hicks, Simons, and Allen, Circuit Judges. 

ALLEN, Circuit Judge. 

Appellant, widow of Daniel F. Lyttle, brought an action to recover upon a 
life insurance policy upon her husband’s life, under which she is the beneficiary. 
Lyttle died on July 27, 1931, as the result of postoperative toxemia following an 
operation for gastro-enterostomy. 

The defense was that Lyttle, in his application for the policy, had made false 
representations material to the risk, which had induced the company to issue the 
policy. 

[2, 3] The undisputed testimony shows that the answers made by Lyttle induced 
the company to issue the policy, and that but for such answers it would not have 
been issued. When the policy was issued neither the medical examiner nor any 
agent of the company had any knowledge whatever of Lyttle’s illness of February 
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18, 1931, of the X-ray examination, nor of the consultations with Dr. Thornton 
and Dr. West. 

The controversy in the case arises over Lyttle’s answers to questions put to 
him in his application. Among these questions and answers were the following: 

“5. Have you ever been treated for: * * * E,. Gastric or Duodenal Ulcer, 
Indigestion, Appendicitis, Piles or Fistula?” 

Answer: “E. Yes.” 

“* * * K. Have you ever had a surgical operation?” 

Answer: “K. Yes.” 

In this same question 5, under the heading, “Give name, history, date and 
duration of each disease, symptom or operation,” the following information is 
written: “Appendectomy in 1922. Tonsilectomy in 1925.” 

“6. Have you given full information about each disease, symptom or operation 
mentioned in question 5 above, which you have ever had or been treated for?” 

Answer: “Yes.” 

“7. What injuries or illnesses, or treatments by or consultations with physicians 
or practitioners, have you had during the last seven years?” 

Answer: “Tonsillectomy 1925 2 days. Cured.” 

The examiner testified that he himself put the questions to Lyttle, and himself 
filled in the answers upon the application. Lyttle told him of an operation for 
appendicitis undergone in 1922 and cured, and of a tonsillectomy undergone in 
1925. The examiner thereupon underscored “Appendicitis” in question 5. Lyttle gave 
no other information as to consultations, illnesses or treatments. He himself signed 
that part of the application containing the answers above set forth. 

It is urged that the answer “E” to question 5 raises an issue of fact for the 
jury, for Lyttle did say “Yes” to a question which, while specifying other diseases, 
asked him whether he had ever been treated for indigestion. However, the answer 
to question 6 was wholly false. Lyttle did not give the medical examiner full 
information about each disease or symptom mentioned in question 5 which he had 
ever had or been treated for. He gave no information about the severe attack in 
February of the same year, namely 1931. 

While the answer to question 7 was partially true, for it mentioned the ton- 
siliectomy, it concealed illnesses, treatments by and consultations with physicians 
during the few months preceding the application. Lyttle could not have forgotten 
that in February he had suffered an attack of indigestion so severe that a hypo- 
dermic was administered, nor that at the suggestion of his family physician he 
had subjected himself to a long and complicated X-ray examination, in the course 
of which he had “consulted” another physician, namely, Dr. West. 

Because of their concealment of material facts, together with the statements 
made, the answers to questions 5, 6 and 7, read together, constitute a representation 
by Lyttle that he had had no illness, no treatment by or consultation with a 
physician or practitioner since 1925. This whole representation was false. Being 
faisely made with respect to a material matter, it will be presumed to have been 
made willfully and with intent to deceive. Mutual Life Ins. Co. of New York v. 
Hurni Packing Co., 260 F. 641 (C. C. A. 8); Raives v. Raives, 54 F.(2d) 267 
(C. C. A. 2); Claflin v. Commonwealth Ins. Co., 110 U. S. 81, 3 S. Ct. 507, 28 
L. Ed. 76. 

[4] Under the facts above disclosed, the trial court was compelled to allow the 
motion for directed verdict. The representation that a physician had not been con- 
sulted since 1925, whether made in so many words or made by concealment of the 
facts, was as a matter of law material. Mutual Life Ins. Co. of New York v. 
Hilton-Green, 241 U. S. 613, 36 S. Ct. 676, 60 L. Ed. 1202; Haddad v. New York 
Life Ins. Co., 42 F.(2d) 651 (C. C. A. 6); New York Life Ins. Co. v. Cohen, 57 
F.(2d) 494 (C. C. A. 6); Fountain & Herrington, Inc. v. Mutual Life Ins. Co. of 
New York, 55 F.(2d) 120, 123 (C. C. A. 4). 

The judgment of the district court is affirmed. 
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STATE MUT.. LIFE ASSUR. CO. ‘v. STAPP et al. 
SAME v. STAPP (two cases). Nos. 5149-5151. 
Circuit Court of Appeals, Seventh Circuit. July 12, 1934. 
72 Federal Reporter (2d) 142. 
1. INSURANCE. 


Date on face of life policy, not actual date when coverage took effect through 
policy delivery and payment of first premium, held to govern policy provision that 
policy should be void if insured should commit suicide within two years from 
“date” thereof, notwithstanding another provision that policy should not take effect 
until it was delivered and first premium paid. 

(For other cases, see Insurance, Dec. Dig. § 445[3].) 

2. INSURANCE. 
Ambiguities and uncertainties in life policy must be resolved against insurer. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 

3. INSURANCE. 

Under life policy clause making policy incontestable after being in force for 
two full years from “date of issue,” such two-year period began to run from 
date on face of policy, not from date when policy coverage, under another clause, 
took effect through delivery of policy and payment of first premium. 

(For other cases, see Insurance, Dec. Dig. § 445[3].) 

4. INSURANCE. 

That life insurer, allegedly within contestable period, tendered back to bene- 
ficiaries the premiums paid, held not tantamount to assertion of invalidity of 
policies or insurer’s election to void them, nor manifestation of contention by 
insurer that issuance of policies was induced by fraud and that they were void. 

(For other cases, see Insurance, Dec. Dig. § 247.) 

5. INSURANCE. 

Running of two-year period after which incontestable clause was to become 
operative did not stop with death of insured under life policy, but continued in 
favor of beneficiaries, so that insurer’s pleas which were filed after two-year period 
and were first manifestation of insurer’s undertaking to void policies because of 
alleged fraud came too late. 

(For other cases, see Insurance, Dec. Dig. § 247.) 

6. INSURANCE. 

Incontestable clause held to bar defense that insured, when he applied for and 
took out life policies, intended to commit suicide at end of contestability period 
and subsequently consummated such alleged fraudulent intent (Smith-Hurd’s Rev. 
St. Tl 1933; .«:73;-§ 261). 

(For other cases, see Insurance, Dec. Dig. § 445[3].) 

Consolidated Appeals from the District Court of the United States for the 
Southern District of Illinois, Northern Division; J. Earl Major, Judge. 

Actions by Minnie R. Stapp and others, surviving trustees under an insurance 
trust and stock transfer agreement dated April 28, 1931, as amended by supple- 
mental agreement dated April 28, 1931, by Ludwig A. Stapp, administrator of the 
estate of John H. E. Stapp, deceased, and by Minnie R. Stapp, against the State 
Mutual Life Assurance Company. Judgments for plaintiffs, and defendant appeals. 

Affirmed. 

C. L. Hubbard and Franklin P. Searle, both of Rock Island, IIl., for appellant. 

Elmore H. Stafford and Edward W. Schoede, both of Rock Island, Ill., for 
appellees. 

Before Alschuler, Evans, and Sparks, Circuit Judges. 

ALSCHULER, Circuit Judge. 

The three appeals here involved were consolidated for hearing. In each case 
judgment had been given for appellees upon policies of insurance issued by appel- 
lant upon the life of John H. E. Stapp. In No. 5149, the action was upon two 
policies, each for $15,000, and the others were on policies of $10,000 and $15,000 
respectively. All the policies bear date January 12, 1931, and each contains the 
following provisions : 
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“This policy shall not take effect until actually delivered and the first premium 
paid hereon during the lifetime of the insured.” 

“Incontestability. Except for non-payment of premium, this policy shall be 
incontestable after :t has been in force for two full years from the date of its 


“Suicide. If the insured shall commit suicide within two years from the date 
hereof, while sane or insane, this policy shall be null and void, except for the 
amount of the premium paid thereon which amount shall be paid to the beneficiary 
herein named.” 


The causes were disposed of on demurrer, the court holding that the defenses 
interposed were not sufficient in law. Without discussing the pleadings, we proceed 
to consider the specific issues as they are set forth in appellant’s brief, wherein it 
is said: 

“The contested issues are: 

‘1. Does the incontestability clause of the policy bar the defense set up in 
the fourth and fifth pleas as amended, namely, intention on the part of the insured, 
at the time he applied for and took out the policy, to commit suicide at the end 
of the contestability period, and the later consummation of such fraudulent intent? 


‘2. Does the date appearing on the face of the policy, or the actual date of 
coming into effect of the policy, govern the policy provision that it shall be null 
and void, except as to return of premium, if the insured shall commit suicide 
within two years from the date thereof?” 


From the pleadings admitted by appellees’ demurrers it appears that the 
insured’s death on January 27, 1933, was caused by his suicide; that the policies 
in issue were not delivered to the insured, nor were the premiums paid thereon, 
on January 12, 1931, but that, as to cause No. 5149, the premiums were paid and 
these policies delivered to the insured on February 10, 1931, and that, as to the 
other policies, the premiums were paid and the policies delivered on January 28, 
1931. It further appears from certain of —7 pleas that “after the said 
suicide of said John H. E. Stapp, said insured, and to-wit, on the 5th day of 
February, 1933, the defendant (appellant) tendered to the plaintiffs (appellees) 
said sums so paid by said insured as premiums on said policy with interest at the 
‘awful rate from the respective dates of said payments of premiums; that said 
plaintiffs declined and refused to accept said sums so tendered to them; and the 
defendant further says that at all times since the making of the said tender it 
has been, and still is, ready to pay to the plaintiffs the said sums paid by said 
insured as premiums on said policy together with interest at the lawful rate from 
said respective dates of the payments of said premiums, and the defendant now 
brings the same into court here, ready to be paid to the plaintiffs if they will 
accept the same. * * *” 

[1] Respecting the issue of suicide, appellant contends that the policies, by 
their terms, did not come into force until their delivery and the payment of pre- 
miums, and that therefore the two-year period within which suicide of the insured 
would defeat recovery on the policies did not begin to run until the time when, 
through payment and delivery, the policies first came into force. Appellees contend 
that the date of “issue” of the policies must be considered the date which the 
policies bear and which the company’s officers certify to be the date. 

It would seem that the suicide clause itself would be determinative of this 
question. It specifies that suicide of the insured shall avoid the policy only if 
committed “within two years from the date hereof.” This provision seems plain 
and unambiguous. 

Notwithstanding the clause respecting the taking effect of the policies on pay- 
ment of premium and actual delivery, the instruments by their very terms indicate 
that, for purposes other than maturity of obligations thereunder to the insured 
and his beneficiaries, the liability of the insured to the insurer is reckoned as 
from the date which the policies bear. The policy date is that from which the 
insurer is compensated for assuming the risk, notwithstanding it assumes no lia- 
bility until subsequently premium payment and. delivery occur. The annual premium 
paying date is the anniversary of the date of the policies. For the intervening 
time between date and delivery, during which the insured is paying for protection 
which he does not receive, we believe that the insurer, while exonerated from any 
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liability otherwise accruing in that interval, may not disregard the policy date when 
fixing the period for giving full effect to the suicide clause. 

[2] We cannot see how operation of this provision may be restricted or 
enlarged by the provision which specifies when the policy goes into force. But 
whatever, if any, uncertainty or ambiguity might be imported into the contracts by 
reason of any contradiction or inconsistency between the clauses must be resolved 
in favor of the insured, under the very generally accepted doctrine that ambigui- 
ties and uncertainties in such instruments must be resolved against the insurer. 


Mutual Life Ins. Co. v. Hurni Packing Co., 263 U. S. 167, 44 S. Ct. 90, 91, 68 
i. ed: 235; 31 A. to ROP. i 


The question of when the two-year period begins to run where the insured 
died more than two years after the date borne by the policy and less than two 
years after it went into force by delivery and the payment of premium, was 
definitely passed upon by the Supreme Court in the Hurni Case, supra. The court 
said, inter alia: 


“While the question, it must be conceded, is not certainly free from reasonable 
doubt, yet, having in mind the rule first above stated, that in such case the doubt 
must be resolved in the way most favorable to the insured, we conclude that the 
words refer not to the time of actual execution of the policy or the time of its 
delivery but to the date of issue as specified in the policy itself.” 

Some other cases to like effect are: Harvey v. Union Central Life Ins. Co., 
45 F.(2d) 78 (C. C. A. 4); Great Southern Life Ins. Co. v. Russ, 14 F.(2d) 27 
(C. C. A. 8): Monahan v. Fidelity Life Ins. Co., 242 Ill. 488, 90 N. E. 213, 134 
Am. St. Rep. 337. In the Monahan Case, where the court was dealing with the 
incontestability clause, the policy bore date of September 30, 1903, and was not 
delivered until October 30, 1903, and there was a clause in the policy, in substance, 
that it should not be effective until delivered. Insured died October 19, 1905. The 
court said, at page 492 of 242 Ill., 90 N. E. 213, 214: 

“The insured paid the appellant for carrying the said insurance from Septem- 
ber 30, 1903, and the policy provided if the policy should remain in continuous force 
‘two vears from the date hereof,—that is, from September 30, 1903,—it should be 
incontestable except for nonpayment of premium. We do not see, therefore, why 
the date from which the two years should commence to run should not be held to 
he September 20, 1903. If, however, the two clauses found in the policy,—that is. 
the clause which provided if the policy should remain in force ‘two years from the 
date hereof,’ and the clause which provided the policy should not become binding 
cn the company until the first payment should have been made and the policy de- 
livered—are in conflict with each other and render the time uncertain from which 
the two years in which the policy might be contested should commence to run, we 
think the first clause,—that is, that the policy should be incontestable if it remained 
in continuous force after two years from the date thereof,—should be held to con- 
trol, as that construction would be favorable to the insured, as the rule is that the 
language of an insurance pclicy, when uncertain or ambiguous, is always to be con- 
strued in favor of the insured and more strongly against the insurance company. 
* * * Our conclusion is that the policy became incontestable two years after Sep- 
tember 20, 1903, if it continually remained in force from that date for two years.” 

In view of such authorative decisions of the question, we deem it unnecessary 
to give it further consideration, and we conclude that as to each of the policies the 
suicide of the insured did not occur within two years of the date of the policy, and 
that there was no error in the court’s sustaining demurrers to pleas which set up 
in defense suicide within two years. 

Appellant further contends that its pleas to the effect that the insured procured 
these policies with the definite plan and purpose of committing suicide after the 
specified incontestability period, established a fraud upon the insurer which rend- 
ered the policies void ab initio and cancellable upon the insurer’s tendering back at 
any time the premiums paid, which was here done after death of insured. Ap- 
pellees’ response is that the policies make but three exceptions to the application 
of the incontestability clause, and that fraud is not one of them. 

[3] As to the time of the commencement of the two-year limit on contestability, 
what we have said of that subject respecting suicide is likewise applicable to this 
contention. ‘The wording of the incontestability clause is not exactly like the other, 
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but substantially so. It is “after it has been in force for two full years from the 
date of its issue.” 

This was the precise question in Mutual Life Ins. Co. v. Hurni Packing Co., 
supra. Fraud in procurement of the policy was there asserted by the insurer after 
the death of the insured, which occurred more than two years after the date of 
the policy but less than two years from the time the policy had been delivered to 
him and the first premium paid. As has been pointed out, the court held that as to 
such provisions the date upon the policy is the effective date from which the limi- 
tation on making such defense must be computed. 

We are not greatly impressed with appellant’s contention that, since suicide 
is contrary to public policy, an insurance policy, if procured with the intent of the 
insured to commit suicide, is fraudulent and void from the beginning, and will not 
be enforced, and may be voided whenever the facts become known to the insurer 
and the premiums paid are tendered back, even after the two-year incontestability 
period. We do not perceive why such a fraud is any more potent in avoiding a 
policy than a fraud of any other nature perpetrated by the insured on the insurer 
to procure the policy, nor why it is any more definitely contrary to public policy 
than other frauds. 

Ritter v. Mutual Life Ins. Co., 169 U. S. 139, 18 S. Ct. 300, 42 L. Ed. 693, is 
urged upon us as indicating that suicide is ag: ee public policy, and therefore pro- 
curement of insurance with intent to commit suicide is likewise against public policy, 
and may be pleaded in defense. In that case there is expression to the effect that 
a contract which would tend to encourage suicide is against public policy and void, 
and, where the policy is silent as to suicide, willful self-destruction by the insured 
is a bar to recovery thereon. No issue was there involved respecting a suicide 
clause or of incontestability. Later decisions of that court quite neutralize any 
effect of that case as authority here. In Whitfield v. Aétna Life Ins. Co., 205 U. S. 
489, 27 S. Ct. 578, 51 L. Ed. 895, the court, distinguishing Ritter, said that it is the 
province of the state, by its Legislature, to adopt such a policy as it deems best; 
and it sustained a Missouri statute prescribing an incontestability rule applicable to 
suicide of the insured. Northwestern Mut. Life Ins. Co. v. Johnson, 254 U. S. 96, 
41S. Ct. 47, 65 L. Ed. 155, reiterates the Whitfield holding, stating that the Ritter 
opinion was thereby qualified. 

That the public policy in Illinois is definitely contrary to the asserted Ritter 
doctrine in this regard is indicated by its statutory requirement of the incontest- 
ability clause, making policies incontestable, except Q nonpayment ot premiums, 
after two years from their date (Smith-Hurd Rev. 1933, c. 73, § 261, Cahill’s 
Ill. Rev. St. 1933, c. 73, § 375), a provision so broad aa all-inclusive as to leave no 
room for <ilaetaesin as a defense any pleas of fraud after the two-year period has 
passed. The state’s public policy to this effect is further manifested by numerous 
decisions of its Supreme Court, among them Powell v. Mutual Life Ins. Co., 313 
Ill. 161, 144 N. E. 825, 36 A. L. R. 1239; Monahan v. Fidelity Life Ins. Co., 242 
Ill. 488, 90 N. E. 213, 134 Am. St. Rep. 337; Flanigan v. Federal Life Ins. Co., 231 
Ill. 399, 83 N. E. 178; and Royal Circle v. Achterrath, 204 Ill. 549, 68 N. E. 492, 
63 L. R. A. 452, 98 Am. St. Rep. 224. 

[4, 5] The Hurni Case suggests yet another ground for holding that the two- 
vear period respecting the incontestability clause is here applicable, even if it were 
conceded that the period did not begin to run until the date of delivery of the 
policies and payment of the first premium, which, under the first two policies, was 
February 10, 1931, and under the second two policies was January 28, 1931. It was 
there declared that the running of the two years did not stop with the death of in- 
sured, but continued in favor of the beneficiaries until such time within the two- 
year period that the insurer took proper steps to terminate the policy because of 
the asserted fraud. The court said: 


“The provision plainly is that the policy shall be incontestable upon the simple 
condition that two years shall have elapsed from its date of issue—not that it 
shall be incontestable after two years if the insured shall live, but incontestable 
without qualification and in any event.” 


In support of this proposition the Supreme Court cites the Illinois Monahan 
Case, supra, and another Illinois case, Ramsey v. Old Colony Life Ins. Co., 297 
Ill. 592, 131 N. E. 108. Some subsequent decisions following the holding of the 
Hurni Case are New York Life Ins. Co. v. Swift, 38 F.(2d) 175 (C. C. A. 5); New 
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York Life Ins. Co. v. McCarthy, 22 F.(2d) 241 (C. C. A. 5); Great Southern Ins. 
Co. v. Russ, supra: Jefferson Standard Ins. Co. v. McIntyre, 294 F. 886 (C. C. 
A. 2): 

The record in the case at bar discloses that appellant at no time did anything 
to terminate the policies for the alleged fraud within the two years from the dates 
when appellant claims the incontestability period began to run. Certain of its 
pleas allege that on the 5th day of February, 1933, it tendered back to the benefi- 
ciaries the premiums which had been paid on the policies. This does not amount 
to an assertion by appellant of the invalidity of the policies or of its election to 
void them nor the manifestation of any contention by the insurer that the issuance 
of the policies was induced by fraud and that they are void. New York Life Ins. 
Co. v. Hurt, 35 F.(2d) 92, 95 (C. C. A. 8); Rose v. Mutual Life Ins. Co., 19 F.(2d) 
280, 282 (C. C. A. 6); Jefferson Standard Ins. Co. v. McIntyre, supra; North- 
western Mutual Life Ins. Co. v. Pickering, 293 F. 496 (C. C. A. 5). The first time 
this was manifested was through the filing of certain of its pleas in July, 1933. 
Therein, so far as the record discloses, was the first manifestation of its undertak- 
ing to void these policies by reason of the alleged fraud. As to all the policies, this 
occurred more than two years after the incontestability period—as appellant claims 
it to Have been—commenced to run, which, under the incontestability clause, was 
too late for appellant to assert the fraud in bar of its liability on the policies. 

[6] Appellant cites an Illinois case which holds that the incontestability clause 
was not applicable in a case where the beneficiary had no insurable interest in the 
life of the insured. Charbonnier v. Chicago Nai. Life Ins. Co., 266 Ill. App. 412. 
But that case has no bearing here. The court there reasoned that such a policy, 
being a wagering contract, is void from its inception, and that it cannot he rendered 
valid by a clause making it incontestable after the lapse of a specified time. 
Illinois courts have held that fraud in the procurement of policies may not be 
pleaded as against the incontestability clause. Powell v. Mutual Life Ins. Co., 313 
Ill. 165, 144 N. E. 825, 36 A. L. R. 1239; Ramsey v. Old Colony Ins. Co., 297 II. 
595, 131 N. FE. 108. Also that the incontestability clause applies even where the 
beneficiary, more than two years after the policy was issued, murdered the insured. 
Wall v. Pfanschmidt, 265 Ill. 180, 106 N. FE. 785, L. R. A. 1915C, 328, Ann. Cas. 
19164. 674. We find no decisions in Illinois tending to support appellant’s conten- 
tin that the incontestability clause of Illinois life insurance contracts such as are 
those here in issue would not apply in case of a fraud such as is alleged in ap- 
pellant’s pleas. 

In any view, we believe appellant should not be permitted by construction to 
evade a liability which the definite terms of its contracts imposed. 

We are satisfied that the District Court did not err in entering the judgments 
here assailed, and the judgments are accordingly affirmed. 


COMBS v. BURBANK MUT. LIFE & BENEFIT ASS’N. Civ. 8503. 
District Court of Appeal, Second District, Division 2, California. July 24, 1934. 
35 Pacific Reporter (2d) 132. 

1. INSURANCE. 

Answer, alleging that insured’s statements in application for life policy as to 
his age and good health to best of his knowledge were untrue, as he knew, /eld to 
raise issue whether he helieved, with reason, that he was in good health, as re- 
quired to recover on policy which was incontestable after one year except for 
fraud (Civ. Code, § 1668; St. 1917, p. 964, § 6). 

(For other cases, see Insurance, Dec. Dig. § 645[1].) 

2. INSURANCE. 

To render life policy void for falsity of warranty that answers in application 
therefor are true to best of applicant’s knowledge and belief, they must be sub- 
stantially untrue, not merely in fact, but to best of applicant’s knowledge and belief 
(St. 1917, p. 964, § 6: Civ. Code, § 1572). 

(For other cases, see Insurance, Dec. Dig. § 267.) 

3. INSURANCE. 

Allegation of life insurance applicant’s positive assertions in manner not war- 
ranted by his knowledge, suggestion of what he did not believe true, or suppression 
of knowledge of condition but for which policy sued on would not have been is- 
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sued, amounted to defense not waived by provision declaring policy incontestable 
after one year except for fraud (St. 1917, p. 964, § 6; Civ. Code, § 1572). 


(For other cases, see Insurance, Dec. Dig. § 400.) 
Appeal from Superior Court, Los Angeles County; Isaac Pacht, Judge. 


Action by Mabel I. Combs against the Burbank Mutual Life & Benefit Asso- 
ciation, a corporation. Judgment for plaintiff, and defendant appeals. 
Reversed. 


Carlos §. Hardy, of Los Angeles, for appellant. 
W. Eugene Craven, Combs & Combs, and Lee Combs, Jr., all of Los Angeles, 
for respondent. 


CRAIG, Justice. 


In an action for insurance by the widow of a member of the defendant life and 
benefit association, both an answer and an affirmative defense were interposed, and 


judgment being given in favor of the plaintiff on the pleadings, said defendant 
appealed. 


J1] The existence and character of the insurer, application for membership, 
and issuance of a policy, payment of assessments and charges, and sufficiency of 
funds with which to pay the full amount, which was refused, were admitted. It 
was alleged and admitted that pursuant to the constitution and by-laws of the 
association said policy was issued upon an application in writing, and that no mem- 
ber over fifty-five years of age was entitled to such insurance unless and except 
by amendment, but that by an amendment of the by-laws persons beyond such age 
were made admissible when deemed to the best interests of the association; that 
decedent represented his age as fifty-nine years. By affirmative allegation the de- 
fendant alleged that the decedent so stated his age to the best of his knowledge, and 
likewise, that he was in good health and sound physical condition; but that prior to, 
at the time of, and since the issuance of said application and policy he was in fact 
sixty years of age, and was suffering from organic disease; that the applicant knew 
all of the facts so alleged and that his said statements, representations, and war- 
ranties so made were untrue, and were known to him to be untrue; that upon notice 
of his demise the insurer was for the first time caused to inquire, but had it known 
that said statements were untrue, or that the applicant was not of sound health or 
of the age stated, it would not have issued its policy nor accepted him as a member. 

The policy, issued some two years before liability was claimed, provided that 
the same “except for fraud shall be incontestable after one year from its date of 
issue.” It is insisted by the respondent that where an applicant certifies to his good 
health according to the best of his knowledge and belief, recovery will not be de- 
nied if it appear that he had reason to believe and did believe that he was in good 
health (Couch on Insurance, p. 2725), and said answer failed to raise the issue. By 
comparison of the language, the question is set at rest. It was charged in the 
answer in effect that each and every of the conditions requisite to the issuance of a 
policy were found to have been misrepresented with knowledge of the applicant 
that the statements were false. Dibble v. Reliance Life Ins. Co., 170 Cal. 199, 149 
P. 171, Ann. Cas. 1917E, 34, cited by respondent, held that section 1668 of the Civil 
Code providing that, “All contracts which have for their object, directly or indi- 
rectly, to exempt any one from responsibility from his own fraud * * * are against 
the policy of the law,” does not apply to a case in which the effect of such clause 
is merely to limit the time within which fraud may be urged as a defense to a rea- 
sonable time in the interest of repose and security. By the contract and applica- 
tion it had there been agreed that it “shall be incontestable after one year from its 
date, except for nonpayment of premiums and except as otherwise provided in this 
policy. All statements made by the insured in said application shall, in the absence 
of fraud, be deemed representations and not warranties, and no such statement shall 
avoid the policy unless it is contained in the written application hereof. * * *’ 
(Italics ours.) It was said that the “entire provision, as we read it, so far as ap- 
plicable here, is that this policy * * * shall be incontestable after one year from its 
date, except for nonpayment of premium and as otherwise provided in this policy,” 
and the provision “in the absence of fraud all statements in the application shall 
be deemed representations and not warranties, and no such statement shall avoid 
the policy unless contained in the written application,” had reference to an entirely 
different matter; there was nothing “otherwise provided” as to false statements. 
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However, appellant in the instant case relied upon the provision, “there are no 
restrictions under this policy on travel, residence, occupation, or military or naval 
service, and except for fraud shall be incontestable after one year from its date of 
issue,” and denied that the insured was in good standing. Differing from the case 
from which we have just quoted, the clause was not made dependent upon a con- 
dition which the parties can be said to have omitted so as to leave it ambiguous. 
The defendant here alleged elements of fraud, except for which the parties stip- 
ulated the policy should be incontestable. In Dibble v. Reliance Life Ins. Co., 
supra, the opinion states there was “no distinction between the condition precedent 
as to the delivery of the policy while in good health and statements in the applica- 
tion which were made warranties, and that unless expressly excluded they were all 
covered by the agreement not to contest the policy.” The purport of the decision is 
that the one-year limitation was intended for the purpose of permitting inquiry as 
to the truth or falsity of representations. In Boyer v. U. S. Fidelity & Guaranty 
Co., 206 Cal. 273, 274 P. 57, 59, policies were issued upon stated representations, 
one of which was the relationship of brother and sister between the insured and. 
the beneficiary. Upon receipt of notice of liability, the insurer for the first time 
“investigated the facts and learned” that the parties were not so related. Stating 
that the court could “readily perceive of circumstances under which such repre- 
sentation as to the relation sustained between the beneficiary and the assured might 
be a consideration of considerable moment to the insurer,” judgments in favor of 
the plaintiffs after trial of issues were reversed, and the policies were held voided 
even as to intentional falsification of immaterial matter by the provisions of section 
6 of the act of 1917 (Stats. 1917, pp. 957, 964): “The falsity of any statement in 
the application for any policy covered by this act shall not bar the right to recovery 
thereunder unless such false statement was made with actual intent to deceive or 
unless it materially affected either the acceptance of the risk or the hazard assumed 
by the insurer.” Both contingencies, “except for fraud” contained in the policy 
here in controversy, and false statements claimed to have affected the acceptance of 
the risk as contained in the quoted section of the Insurance Act, are questions of 
fact presented by appellant’s affirmative defense. While in the Dibble Case, as to 
grounds of contest “unless expressly excluded they were all covered by the agree- 
ment not to contest the policy,” and the fraud was held through the omission above 
pointed out not to have been so excluded, the language of the contract herein 
pleaded, that the same “except for fraud shall be incontestable,” would seem clearly 
‘o present a different agreement. It is recognized in both of the cases above cited 
as settled law that: “Insurance policies are governed by the same general rules which 
pertain to all contracts. There must be a meeting of the minds. Subject to the 
rule that their provisions must not be against public policy or in contravention of 
spetific provisions of law, parties to the contract may make such agreements as they 
see fit, and the courts will enforce the terms mutually agreed upon.” Boyer v. U. 
S. Fidelity & Guaranty Co., supra. Any other conclusion as to the provision here 
under consideration than that which we have indicated would require the clause in 
question to be read, that the policy “notwithstanding fraud shall be incontestable 
within one year” from its date. 


[2. 3] Nor is the alleged defense in conflict with the rule cited by the respond- 
ent that where a warranty is that a statement is true so far as known to the appli- 
cant, knowledge of the applicant of its untruthfulness must be shown. Northwest- 
ern Mutual Life Ins. Co. v. Gridley, 100 U. S. 614, 25: L. Ed. 746. ‘ As otherwise 
expressed: Where the answers in an application are warranted as true to the best 
of the knowledge and belief of the applicant, it is not sufficient to void a policy 
that they be shown substantially untrue in point of fact, but they must be substan- 
tially untrue to the best of the knowledge and belief of the applicant. Yeoman of 
America v. Rott, 145 Ky. 604, 140 S. W. 1018. We are confined to the pleading, and 
bound by the undisputed charge that the applicant’s statements and representations 
were not only untrue in every respect, but were known to him to be untrue. This is 
in full accord with Harding v. Robinson, 175 Cal. 537, 166 P. 808, cited by respond- 
ent, which was determined upon the basis of the provisions of section 1572 of the 
Civil Code, though it was found that there had been no misrepresentation. By 
said section it is provided that actual fraud consists of acts done by a party to the 
contract to induce another to enter into the same, by: “1. The suggestion, as a 
fact, of that which is not true, by one who does not believe it to be true; 2. The 
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positive assertion, in a manner not warranted by the information of the person mak- 
ing it, of that which is not true, though he believes it to be true; 3. The suppression 
of that which is true, by one having knowledge or belief of the fact,” etc. By the 
same rule an allegation of positive assertions, in a manner not warranted by the 
knowledge of the applicant for insurance, the suggestion of that which he did not 
believe to be true, or the suppression of knowledge of the existence of a condition, 
but for which a policy would not be issued to him, amounted to such a defense to 
an action thereon as the parties agreed to exclude from the defenses waived. 

The judgment is reversed. 

We concur: Stephens, P. J.; Scott, Justice pro tem. 


COLORADO LIFE CO. v. WINEGARNER. No. 13349. 
Supreme Court of Colorado. July 2, 1934. 
35 Pacific Reporter (2d) 860. 
1. INSURANCE. 

Courts must give effect to life insurance contract as made by parties in 
determining whether it was reinstated under terms thereof after lapsing, in 
absence of statute requiring reinstatement. 

(For other cases, see Insurance, Dec. Dig. § 365[1].) 

2. INSURANCE. 

Insurance company did not waive right to deny reinstatement of life insur- 
ance policy by its officer’s insertion of word ‘ “(yes)” after insured’s answer, “no,” 
to question in application for reinstatement as to whether he was free from disease. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 

3. INSURANCE. 

Insurer, approving application for reinstatement of life insurance policy on 
day after insured’s death, which occurred two days after mailing of reinstatement 
fee as result of serious illness, existing before date of application, which did not 
disclose such fact, held not to have reinstated policy. 

(For other cases, see Insurance, Dec. Dig. § 365[1].) 

5. INSURANCE. ‘ ; 

Admission of evidence of statements by insurer’s soliciting agent concerning 
his authority to reinstate lapsed life insurance policy held error prejudicial to 
insurer in action thereon. 

(For other cases, see Insurance, Dec. Dig. § 92.) 

7. INSURANCE. 

Defendant’s timely motion for nonsuit in action on lapsed life insurance policy 
should have been granted, where plaintiff’s counsel deliberately refrained from 
offering in evidence written application for reinstatement, presented by plaintiff in 
insured’s name. 

(For other cases, see Insurance, Dec. Dig. § 668[8].) 

In Department. 

Error to District Court, City and County of Denver; Henley A. Calvert, 
Judge. 

Action by Alia Hill Winegarner against the Colorado Life Company, a cor- 
poration. Judgment for plaintiff, and defendant brings error. 

Reversed. 

R. H. Walker, of Denver, for plaintiff in error. 

A. L. Betke and Bryan L. Whitehead, both of Denver, for defendant in error. 

Bouck, Justice. 

Mrs. Winegarner, defendant in error, sued to recover from the Colorado Life 
Company, plaintiff in error, on a life and accident insurance policy which was 
issued by the company on June 26, 1930, to her husband, Milton Winegarner, and 
which named her as his beneficiary. Verdict and judgment for $2,000 were in her 
favor. The company secks reversal. 

The insured husband, having paid one annual premium, failed to pay the sec- 
ond when it became due June 26, 1931. 

The policy provides: “After the first payment hereon, premium unpaid 31 
days (which are days of grace and not an extension of the due date) after its 
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due date is in default.” No payment was made or tendered during the 31 days. 
No extension of time for payment was asked or given during that period. 

The policy contained the following provision: “This policy will become void 
* * * at default in premium payment. * * * If this policy shall lapse (that 
is if, as provided, it shall become void * * *) it may, if each and every one of 
the conditions below be complied with, be reinstated at any time while the Insured 
be living and after due approval by the Company. * * * Said conditions are 
as follows, towit: (a) That due evidence, satisfactory to the company, of the then 
insurability of the Insured be duly furnished; provided always, that at the Com- 
pany’s option, such evidence of insurability may from time to time be waived and 
such waiver or waivers shall not establish a precedent; and, (b) that due payment 
be made of premium for the period from premium due date prior to default to 
premium due date at or after reinstatement with compound interest on the amount 
of each such premium at six per cent per annum from the date it would have 
been payable had this policy remained in full force.” 

The terms of the policy were in compliance with the statutes of Colorado. 
C. L. 1921, §§ 2516, 2523, Passim. In fact, they were in great part more favorable 
to the insured than the statutes themselves. For instance, the statutes do not pro- 
vide for any benefit to the insured after such lapse when this occurs before the 
payment of three full years’ premiums. C. L. 1921, § 2523. The policy, on the other 
hand, provides for such affirmative benefits as cash, paid-up and extended-insurance 
values after only two full years’ premiums have been paid. Of course, none of 
these benefits had arisen, since the second annual premium had not been paid. 

[1] The statutes do not require an insurance company to reinstate a policy 
which has lapsed. Hence, since the rights of Mrs. Winegarner are based upon 
an alleged reinstatement of the insured under the terms of the policy, we must look 
to the policy itself. Obviously we have here no question of rights conferred upon 
the insured by a statute. The question therefore resolves itself into one of inter- 
preting the contract made for themselves by the parties, and it is incumbent upon 
the courts to give effect to that contract. 

On November 6, 1931, Winegarner, the insured, died. His widow alleged that 
four days previously he sustained an accidental injury and that blood poisoning 
ensued therefrom, causing his death. For this reason she demanded $4,000, double 
the face of the policy; the double amount being payable in case of death by acci- 
dent. In rendering a verdict for only $2,000 the iury must necessarily have found 
that death was not due to accident. 

The company defends by saying that the reinstatement was not effected, and 
that the application for reinstatement contained willfully false statements as to the 
health of the insured, contrary to an express condition precedent to reinstatement. 


[2] The company’s procedure for reinstatement of a lapsed policy includes 
the presentation of an application which requires an answer to the following: 
“Question 1. Have you had, since said policy was issued and delivered, any disease, 
ailment, injury or complaint of any kind?” This question here was answered “no.” 
‘Question 2,” to be answered if question 1 is answered “yes,” calls for full infor- 
mation as to the nature and the duration of any such trouble. Apparently empha- 
sizing the act that the insured’s answer was not “yes,” the reiterating “no” is 
inserted instead. 


“No” was the answer to the following: “Question 3. Are you now in every 
respect free from disease, injury and/or complaint? * * * If your answer is 
‘no,’ give full particulars as to the nature of such * * *.” In the present case 
the space reserved for such particulars remained blank. Alongside the answer “no” 
was “(yes)” in the handwriting of one of the company officers. Counsel for Mrs. 
Winegarner argue earnestly from this fact that the company thereby deliberately 
ignored the insured’s express denial of being “now in every respect free from 
disease,” etc., and that the company has waived its right to object. However, to 
take the “no” as the answer really intended, and to make of the “(yes)” anything 
but an innocent correction of what naturally looked like a palpable blunder, is to 
indulge in a fanciful and unplausible speculation; for it is not conceivable that 
the reinstatement process would have gone a single step farther if the true answer 
had been understood to be intentionally in the negative, especially since the place 
for “full particulars” remained wholly vacant. The company’s duty to its other 
policyholders forbids such a view, and we find no merit in this argument. 
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[3] Coming back, then, to the claim that there was a reinstatement, we shall 
consider whether such claim, under the facts here, can be sustained. 

The evidence is undisputed that the company approved the application for 
reinstatement on the day after Winegarner’s death. His contract with the company 
was wholly embodied in the policy. It provided,-as is shown by the quotation here- 
inabove given, that there might be a reinstatement if certain conditions were com- 
plied with and after due approval by the company, while the insured was living. 
Here undoubtedly such approval was not given in Winegarner’s lifetime. More- 
over, the evidence clearly proves that before his death Winegarner suffered an 
attack of acute yellow atrophy of the liver, or malignant jaundice, and that he was 
under treatment for it by a physician from October 19, to November 1, 1931, inclu- 
sive, but was not cured. Furthermore, this condition was directly coupled with the 
blood poisoning that was considered the cause of death. Mrs. Winegarner minimized 
the illness, but the proof is overwhelming that it existed and was serious in 
every sense before the purported date of application for reinstatement. Death 
occurred only two days after the reinstatement-fee remittance purported to be 
mailed to Denver from a distant point in Baca county, as will appear below. One 
cannot believe that the company would have so far forgotten the interests of its 
other policyholders as to bring back to life the Winegarner policy (more than 
two months after the period of grace for premium payment had ended) if it had 
had, and in spite of having, knowledge such as is attempted to be imputed to the 
company in regard to the serious illness. For this the judgment must be reversed. 

3ut there are other reasons why we cannot allow the judgment herein to stand. 

[5] Considerable evidence was introduced as to statements made by one Golden, 
a salesman or soliciting agent of the company, concerning his own alleged author- 
ity to effect a reinstatement. Aside from the patent fact that the documents before 
us squarely contradict such evidence, the latter plainly falls into condemnation 
under the elementary rule that an agent’s authority cannot be established by proof 
of his own statements in relation thereto. Admission of this evidence was prej- 
udicial error. 

A physician who treated Winegarner from October 19 to November 1, 1931, 
and a physician who treated him from November 3 until Winegarner’s death three 
davs later, flatly contradicted Mrs. Winegarner and her witnesses on material 
points, including various questions arising in connection with the illness, such as 
the date when her husband was first attacked by blood poisoning, which she fixed 
as November 2, while the other evidence placed it back in October. She also 
claimed that she personally procured and mailed, before 8 o’clock in the morning 
of November 2, the money order for $2.50 which was to accompany the applica- 
tion for reinstatement, subject to a refund if the reinstatement were not granted; 
but there is in the record before us a photostatic copy of the money order applica- 
tion with the issuing date November 4 stamped thereon, substantiated by the 
sworn testimony of the postmaster at the issuing office in Campo, Colo., and by his 
clerk. 

|7] Error is assigned on the denial of a motion for nonsuit. The motion was 
proper and timely, inasmuch as the application for reinstatement shown to have 
been presented in the name of Winegarner by his wife was in writing, and her 
counsel deliberately refrained from offering it in evidence. With that lacking, she 
utterly failed to make even a prima facie case. The nonsuit ought to have been 
granted, and if the company had stood on that motion it would have been our 
duty to order a dismissal of the case. However, by failing so to stand on its 
— for a nonsuit, and proceeding further in the trial, the company waived 
the error. 

In conclusion we note that the trial judge, in ruling on the motion for a new 
trial, though denying it, said: “Maybe I ought to have granted a new trial any- 
way.” This, in the light of what has been said, strengthens our conclusion that the 
judgment must be reversed and a new trial granted. Both parties request that we 
now decide the case on its merits though it is pending on application for super- 
sedeas. This we now do. 

Judgment reversed. 

Adams, C. J., and Butler, J., concur. 
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PRUDENTIAL INS. CO. OF AMERICA v. PRESCOTT et al. 
Supreme Court of Florida, Division B. Dec. 8, 1933. 
On Rehearing June 26, 1934. 
156 Southern Reporter 109. 
1. INSURANCE. ; . 

Period of incontestability of life policy held to begin one year from date of 
policy as provided therein, though application provided insurance should take 
effect on date thereof if full first premium was paid at time of signing application 
and insured was in sound health. 

Although the application provided that insurance should take effect on 
date thereof if at time of signing application full first premium was paid 
and insured was in sound health at date of application, and the application 
was approved and accepted at home office, the period of incontestability 
would nevertheless begin one year from date of issuance of policy in 
accordance with express provision therein to that effect, since in case of 
any conflict between language used in application and that used in policy, 
language used in policy, being clear and unambiguous, would control. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

On Rehearing. 
4. INSURANCE. ‘ : 

Clause of insurance policy making it incontestable after certain period has 
reference to contest in court by some sort of litigation and not mere protest 
against payment or offer to rescind. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

5. INSURANCE. eat 

Incontestability clause in insurance policy does not affect statute of limitations 
with respect to suit on policy. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

6 INSURANCE. 

Iucontestable clause constitutes waiver by insurer of right to invoke defenses 
against payment of policy after certain period of time from date of issuance. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

7. INSURANCE. 

Incontestability clause of policy simply means that insurer contracts that if it 
should have any defense which might be interposed to validity of contract that it 
will interpose objections to validity either by affirmative or defensive action taken 
in court within period named in contract. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

Brown and Buford, JJ., dissenting on rehearing. 

Appeal from Circuit Court, Palm Beach County; C. E. Chillingworth, Judge. 

Suit by the Prudential Insurance Company of America against Mae Irene 
Prescott and others. From the judgment, complainant appeals. 

Affirmed. 

_  Shutts & Bowen, Joseph E. McPherson, and L. S. Bonsteel, all of Miami, 
fcr appellant. 

Blackwell, Donnell & Moore, of West Palm Beach, for appellees. 

Burorp, Justice. 

On the 18th day of September, 1931, jerry Prescott made application to the 
Prudential Insurance Company, incorporated under the laws of the state of New 
Jersey, for life insurance and made written answers to questions propounded in 
such application. The application appears to have been dated October 5, 1931. On 
October 5, 1931, a policy was issued, pursuant to that application. The policy was 
dated October 5, 1931, and was delivered on the 10th day of October, 1931. 

On May 29, 1932, the insured died and on October 4, 1932, the insurance 
company served a written notice upon appellees denying liability under the policy 
and on the same date, October 4, 1932, filed its bill of complaint seeking to cancel 
the policy. 

The grounds for cancellation alleged were: That the applicant and person to 
whom the policy was issued had knowingly misrepresented material facts relating 
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to the condition of his health in the answers contained in his applications to ques- 
tious propounded by the insurance company’s application blanks. 

The facts about which the misrepresentations were alleged to have been made 
were material and, if the answers to the questions concerning these facts were 
ialse to the extent alleged in the pleadings, such misrepresentations constituted 
sufficient ground to warrant cancellation of the policy provided action was taken 
by the insurer within the period in which the policy was contestable. 

The controlling question in this case is whether or not the insured moved in 
time to avail itself of the privilege of canceling the policy for cause. The applica- 
tion contained the following clause: 

“It is understood and agreed, however, that if at the time of signing this 
application the full first premium is paid, the insurance shall take effect from the 
date of this application, in accordance with the provisions of the policy hereby 
applied for, provided life proposed is in sound health on the date of this applica- 
tion and provided this application is approved and accepted at the Home Office of 
the Company in Newark, New Jersey, under the plan, for the premium paid and 
amount of insurance applied for.” 

The insurance policy contained the following clauses: 

“Preliminary Provision—This policy shall not take effect if on the date 
hereof the Insured be not in sound health, but in such event the premium or pre- 
miums paid hereof, if any, shall be returned.” 

“Monthly Premium.—Six and 96/100 Dollars, payable on the delivery of this 
policy and a like amount payable as hereinafter provided on or before the fifth day 
of each month after the date hereof in every year during the continuance of this 
policy, until twenty full years’ premiums shall have been paid, or until the prior 
death of the Insured.” 

“Incontestability—This policy shall be incontestable after one year from its 
date of issue, except for non-payment of premium but if the age of the Insured 
be misstated the amount or amounts payable under this policy shall be such as 
the premium would have purchased at the correct age.” 

[1] It is contended by the appellant that the period of ,incontestability began 
one year after the date of the insurance policy and that any time prior to that 
date the insurer could contest the validity of the policy and that notice was given 
and suit instituted prior to the beginning of the period of incontestability and 
er the period in which the insurer by the terms of the policy could contest its 
validity. 

It is the contention of the beneficiaries that the period of incontestability 
began to run one year after the application was made by the insured and that the 
application was made on September 18, 1931, thereby causing the period of incon- 
testability to begin to run from the 18th day of September, 1932. That as the suit 
was not filed until October 4, 1932, it could not be maintained because the policy 
had become incontestable on that date by its terms. 

. It is contended that the trial court agreed with the contention of the bene- 
claries. 

The parties to this contract were sui juris and, therefore, could make and 
enier into such contracts and agreements as they saw fit to concur in. There is no 
ambiguity in the contract. 


As noted above, the application provided that, if at the time of signing the 
application the full first premium is paid, the insurance shall take effect from the 
date of the application, in accordance with the provisions of the policy applied 
for, provided the life of the proposed insured is in sound health on the date of the 
application and provided the application is approved and accepted at the home 
office of the company in Newark, N. J., etc. 

In other words, this provision of the application gave the insured protection 
pending the approval of the application and the issuing of a policy pursuant 
thereto. 


The above-quoted clauses of the policy first provided that the policy should 
not take effect if on the date thereof the insured be not in sound health. Further 
in the policy it was provided that monthly premiums of $6.96 should be payable 
on delivery of the policy and a like amount should be payable on the Sth day of 
each month after the date of the policy in every year during the continuance of 
the policy until twenty full year premiums shall have been paid, or until the prior 
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death of the insured. Then further it was provided that, “This policy shall be 
incontestable after one year from its date of issue” etc. 

While under the terms of the company’s agreement contained in the applica- 
tion the insured was protected pending the issuance of the policy, no policy was 
issued until the application was approved at the home office and there is no con- 
tention that application was approved prior to the 5th of October, 1931. The very 
language of the policy shows that the contract sought to be canceled did not take 
effcct until the date affixed to the policy. The second clause in the policy provides 
that it shall not take effect at all, if on the date thereof the insured should not be 
in sound health. Again, the policy provides that a monthly premium should be 
paid upon delivery of the policy on the 5th day of each month after the date 
thereof in every year during the continuance of the policy, etc. 

The policy was dated the 5th day of October, 1931. 

Then the incontestability clause provides, “This policy shall be incontestable 
after one year from its date of issue.” This was not equivalent to a contract that 
it should be incontestable after one year from date on which insurance under the 
terms of the application became effective. 

In Mutual Life Insurance Co. of New York v. Hurni Packing Co., 263 U. S. 
167, 44 S. Ct. 90, 91, 68 L. Ed. 235, 31 A. L. R. 102, the Supreme Court of the 
United States, speaking through Mr. Justice Sutherland, in construing an incon- 
testability clause in a policy, which policy was applied for on September 2, 1915, 
and which was in fact executed on September 7, 1915, but antedated as of August 
23, 1915, and delivered to the insured about September 13, 1915, said: 

“Here the words, referring to the written policy, are ‘from its date of issue.’ 
While the question, it must be conceded, is not certainly free from reasonable 
doubt, yet, having in mind the rule first above stated, that in such case the doubt 
must be resolved in the way most favorable to the insured, we conclude that the 
words refer not to the time of actual execution of the policy or the time of its 
delivery but to the date of issue as specified in the policy itself. Wood v. Brother- 
hood of American Yeoman, 148 Iowa, 400, 403, 404, 126 N. W. 949; Anderson v. 
Mutual L. Ins. Co., 164 Cal. 712, 130 P. 726, Ann. Cas. 1914B, 903; Harrington 
v. Mutual L. Ins. Co., 21 N. D. 447, 34 L. R. A. (N. S.) 373, 131 N. W. 246; 
Yesler v. Seattle, 1 Wash. 308, 322, 323, 25 P. 1014. It was competent for the 
parties to agree that the effective date of the policy should be one prior to its 
actual execution or issue; and this, in our opinion, is what they did. Plainly their 
agreement was effective to govern the amount of the premiums and the time of 
their future payment, reducing the former and shortening the latter, and, in the 
absence of words evincing a contrary intent, we are unable to avoid the conclusion 
that it was likewise effective in respect of other provisions of the policy, including 
the one here in question. This conclusion is fortified by a consideration of the 
precise words employed, which are ‘from its (that is, the policy’s) date of issue,’ 
or, in other words, from the date of issue as specified in the policy. It was within 
the power of the insurance company if it meant otherwise, to say so in plain 
terms. Not having done so, it must accept the consequences resulting from the 


fact that the doubt for which its own lack of clearness was responsible must be 
resolved against it.” 


It will be seen that in that case the Supreme Court of the United States held 
that the language used in the policy “date of issue” would be construed to mean 
the date of issue as appearing in the policy, although it was conceded that that 
date was prior to the making of the application for the insurance, which applica- 
tion was made prior to the actual date on which the policy was executed. If the 
date upon which the policy purports to have been executed is controlling as to 
the incontestability clause, even though it is certain that that date was prior to 
and before any application was made for insurance, then it is hardly conceivable 
that any case could arise wherein it would not be controlling, unless certain and 
definite language was used in the policy to preclude such construction. 

In Goodwin v. Provident Savings Life Assurance Association, 97 Iowa, 226, 


66 N. W. 157, 159, 32 L. R. A. 473, 59 Am. St. Rep. 411, the Supreme Court of 
Iowa said: 


“We have a case, then, for construction of these seemingly ambiguous and 
conflicting provisions. The tenets established for the guidance of courts in such 
matters are well understood, and no one is better established than that in all cases 
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the policy must be liberally construed in favor of the assured, so as not to defeat, 
without a plain necessity, his claim for indemnity. And when the words used may, 
without violence, be given two interpretations, that which will sustain the claim 
and cover the loss should be adopted. Thompson v. Phenix Ins. Co., 136 U. S. 
287, 297, 10 S. Ct. 1019 [34 L. Ed. 408]; National Bank v. Insurance Co., 95 U. S. 
672 [24 L. Ed. 563]; Moulor v. American Life Ins. Co. 111 U. S. 335, 342, 4 
S. Ct. 466 [28 L. Ed. 447]; Wadsworth v. Jewelers’, etc., Co., 132 N. Y. 540, 543, 
29 N. E. 1104; Fitch v. American, etc., Ins. Co., 59 N. Y. 557, 572 [17 Am. Rep. 
372]; Garretson v. Equitable, etc., Ass’n, 74 Iowa, 419, 38 N. W. 127; Meyer v. 
Fidelity, etc., Co., 96 Iowa, 378, 65 N. W. 328 [59 Am. St. Rep. 374]; Collins v. 
Merchants’, etc., Ins. Co., 95 Iowa, 540, 64 N. W. 602 [58 Am. St. Rep. 438]. 
Now, by the terms of the policy, it was incontestable, after two years from its 
date, except for fraud in procuring it,—subject, however, to the stipulations 
regarding payment of premiums, and extra-hazardous occupations. That is to say, 
claims under the policy by reason of the death of the assured were not to be 
controverted or disputed, except for some of the reasons stated, and death by 
suicide is not one of them. It will be observed that the clause on which the 
defendant relies is not found in the policy in suit, but in the application, which 
preceded it in point of time, and there is significance in the fact that the words 
used in the application were not carried forward into the policy. Another rule of 
interpretation may well be used here, which is that when there is a conflict 
between the provisions of the policy and the statements contained in the applica- 
tion the former controls.” 

Following that rule, we reach the conclusion that, if there was any conflict 
between the language used in the application and that used in the policy, the 
language used in the policy, being clear and unambiguous, would control. 

In Prudential Insurance Co. of America v. Connallon, 108 N. J. Eq. 316, 154 
A. 729, 731, the Court of Errors and Appeals of New Jersey said: 

“The court below held that: ‘The date of a policy does not necessarily deter- 
mine its “date of issue.” The incontestability clause as written by the complainant 
apparently recognizes a distinction, because it is not stated to run from the date 
of the policy but from the date the policy was issued. The insurer and the insured 
may agree that a policy shall issue, that is, become effective, as of an earlier or 
later date than the day it is signed by its officers. Here the complainant agreed 
that, upon payment of the first full premium, the insurance should take effect from 
a date earlier than the date given to the policy, namely, the date of the applica- 
tion, provided the application was accepted. The premium was paid, the risk was 
accepted, and the policy was delivered, and, to ascertain the true date of issue, 
the policy must be read with the application. Thus the complainant made the date 
of the application the point of time when the policy became effective, and that is 
the date from which the year began during which the policy was contestable.’ 
With this conclusion as to the incontestability clause we cannot agree. 

“Tt may be that under certain circumstances the date of a policy would not 
necessarily determine its date of issue. A policy might be dated and signed and 
not parted with by the company for a long time, raising a question in such a case 
as that whether the date and signing of the policy or the date of its sufbsequent 
delivery should be regarded as its date of issue. But surely a policy is not 
effectively issued, is not legally sent forth, until it has been properly signed and 
executed by the proper officers of the company. In this case the signing and 
execution was done on August 6, 1928, and the policy was not delivered to the 
beneficiary until after it was signed and executed. There is no evidence that the 
insurer and the insured agreed that this policy ‘should issue’ (if that were possible) 
before the date it was signed by its officers.” 


To the same effect was the opinion in Meridian Life Insurance Co. v. Milam, 
172 Ky. 75, 188 S. W. 879, L. R. A. 1917B, 103. 


[2] The motion to dismiss, however, challenged the right of complainant to 
maintain the suit in equity and this ground of the motion must be considered by 
this court because, if the order of the chancellor was correct, it is immaterial 
upon what ground it was based. A like question has recently been presented and 
determined by this court in the case of Ocean Accident & Guarantee Corporation, 
Ltd. v. John Tucker, 150 So. 606, in which opinion was filed on October 19, 1933, 
not yet reported [in State Report]. In that case we said: 
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“As a general rule, equity will not entertain a bill by an insurance company, 
after loss, to cancel the policy and enjoin the bringing of an action thereon, 
where the bill is founded upon charges of fraud in obtaining the policy which 
might be availed of by way of defense in an action at law. The Sailors v. Woelfle, 
118 Tenn. 755, 102 S. W. 1109, 12 L. R. A. (N. §.) 881; Mechanics’ Ins. Co. of 
Philadelphia v. C. A. Hoover Distilling Co. (8th Circuit) 173 F. 888, 97 C. C. A. 
400, 32 L. R. A. (N. S.) 940; Bankers’ Reserve Life Co. v. Omberson, 123 Minn. 
285, 143 N. W. 735, 48 L. R. A. (N. S.) 265. The reason for the rule is that the 
insurers, by issuing the policy of insurance, have entered into a contract with the 
assured, which entitles the latter, after a loss under the policy has occurred, to 
seek redress in a court of common law, and there submit for judicial determination 
all issues of fact between the parties, pursuant to the constitutional right to have 
a jury trial on all such issues. Drobney v. Lukens Iron & Steel Co. (C. C. A. 2d 
Circuit) 204 F. 11.” 

[3] In the instant case the suit was brought invoking the aid of a court of 
equity after the death of the insured, and, if the policy was procured by fraud, 
such fact could be established as a defense to liability under the terms of the 
policy. 

For the reasons stated, the judgment is affirmed. 

It is so ordered. 

Affirmed. 

Davis, C. J., and Whitfield, Ellis, and Terrell, JJ., concur. 

Brown, J., not participating because of illness. 

On Rehearing. 

Per Curiam. 

This case is before us after rehearing granted following opinion filed on 
December 7, 1933. The judgment was affirmed largely on authority of opinion and 
judgment of this Court in the case of Ocean Accident & Guarantee Corporation, 
Ltd. v. Tucker, filed October 19, 1933, and reported in 150 So. 606. 

On rehearing we have been impressed by a feature existing in the case which 
did not exist in the Tucker Case, supra. 


In the Tucker Case, supra, suit had been filed on the policy while in this case 
no suit had been filed. 

[4-6] It appears that by the weight of authority, as well as what we conceive 
to be the better reason, a clause contained in an insurance policy declaring the 
same to be incontestable after a stated period of time has reference to contest in 
court» by some sort of litigation and not a mere protest against payment, or an 
offer to rescind or a notice to protest at interest that the insured will insist upon 
some defense to the policy. 37 C. J. 540; 36 A. L. R. 1245, note. The incontesta- 
bility clause in an insurance policy does not affect the statute of limitations within 
which a suit may be brought on the policy, but it is a contract by the parties 
which makes the insurance policy incontestable for any cause unless specified in 
the policy after a certain period. The stipulation has no reference to the statute 
of limitations but constitutes a waiver by the insurer of the right to invoke 
defenses against the payment of the policy after a certain period of time from 
the date tof issuance has elapsed. Citizens’ Life Insurance Co. v. McClure, 139 
Ky. 138, 127 S. W. 749, 27 L. R. A. (N. S.) 1026; Humpston v. State Mutual 
Life Assur. Co., 148 Tenn. 439, 256 S. W. 438, 31 A. L. R. 78; Erickson v. Order 
of United Commercial Travelers, 103 Kan. 831, 176 P. 989. 


[7] The incontestability clause simply means that the insurer contracts that 
if it should have any defense which might be interposed to the validity of the 
contract that it will interpose such objections to its validity either by affirmative 
or defensive action taken in court within the period named in the contract. North- 
western Mutual Life Insurance Co. v. Pickering (C. C. A.) 293 F. 496; Jefferson 
Standard Life Insurance Co. v. McIntyre (C. C. A.) 294 F. 886: Chun Ngit Ngan 
v. Prudential Insurance Co. (C. C. A.) 9 F.(2d) 340; Powell v. Mutual Life 
Insurance Co., 313 Ill. 161, 144 N. E. 825, 36 A. L. R. 1239; New York Life 
Insurance Co. v. McCarthy (C. C. A.) 22 F.(2d) 241; Brown v. Pacific Mutual 
Life Insurance Co. (C. C. A.) 62 F.(2d) 711; Jefferson Standard Life Insurance 
Co. v. Keeton (C. C. A. 4th) 292 F. 53. 

The opinion filed heretofore in this cause on December 7, 1933, is hereby 
modified and amended in the particulars covered by this opinion, and as so amended 
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and modified, the opinion heretofore rendered is adhered to and the decree of the 
Chancellor again affirmed. 

Affirmed on rehearing. 

Davis, C. J., and Whitfield, Ellis and Terrell, JJ., concur. 

Brown and Buford, JJ., dissent. 


MISSOURI STATE LIFE INS. CO. v. PILCHER. No. 10059. 
Supreme Court of Georgia. May 18, 1934. 
Rehearing Denied Aug. 10, 1934. 
175 Southeastern Reporter 586. 
2. INSURANCE. 

Insurer’s refusal to waive premiums, upon insured’s demand based on disability, 
constituted breach of insurance contract providing for waiver of premiums if in- 
sured became disabled. 

(For other cases, see Insurance, Dec. Dig. § 362.) 

3. INSURANCE. 

Giving of note by insured and acceptance thereof by insurer as payment of 
premium held of same effect as cash payment of premium. 

(For other cases, see Insurance, Dec. Dig. § 186[5].) 

Syllabus by the Court. hs 

1. Whether a contract be entire or severable, all breaches thereof occurring up 
to the commencement of an action must be included therein, and the rights which 
have accrued must be litigated and adjudicated in one action. 

2. Where an insurance policy provides that, in case the insured becomes totally 
disabled, premiums will be waived, and where demand is made on the insurance 
company for such waiver, and it is refused, such refusal constitutes a breach of 
contract. 

3. The giving by the insured of a note for a premium and the acceptance of 
such note by the insurer as payment for the premium is the same as a cash pay- 
ment thereof. 

4. The court erred in overruling the general demurrer to the petition. 

Error from Superior Court, Bibb County; Louis L. Brown, Judge. 


Equitable petition by J. E. Pilcher against the Missouri State Life Insurance 
Company. To review a judgment overruling its demurrer to the petition, defend- 
ant brings error. 

Reversed. 

\rnold & Battle, of Columbus, for plaintiff in error. 

R. F. Scarborough and M. Felton Hatcher, both of Macon, for defendant in 
error. 


HutcHEson, Justice. 

The Missouri State Life Insurance Company issued to J. E. Pilcher a policy 
of insurance, and agreed to pay to Pilcher a disability income of $20 per month, 
and to waive the payment of premiums if he should become totally and per- 
manently disabled. In October, 1931, Pilcher submitted to the company proof of 
alleged total and permanent disability. In the same month an annual premium of 
$74 became due on the policy, and was waived pending investigation of the claim; 
but in December, 1931, the company refused to pay the monthly indemnity or to 
waive the payment of the premium. In January, 1932, Pilcher executed a loan 
agreement with the policy as security for a sufficient amount to pay the said pre- 
mium as well as an existing indebtedness. Afterwards Pilcher filed suit against 
the company in the municipal court of Columbus, based upon alleged breach of the 
contract, which suit resulted in verdict and judgment in his favor for $100. At the 
July term, 1933, of the superior court of Bibb county, Pilcher filed an equitable 
petition against said company, and prayed that the loan for the premium of $74 
be canceled, and that the loan agreement be reformed. To this petition the com- 
pany filed its general demurrer upon the grounds that no cause of action was set 
forth, and “because it affirmatively appears therein that the breach of contract com- 
plained of consisted of refusal by defendant to waive an annual premium which 
became due upon said policy on October 27, 1931; and that subsequently to Octo- 
ber 27, 1931 (the day when said premium became due), and subsequently to Jan- 
uary 11, 1932 (the day upon which the amount of said premium was paid by plain- 
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tiff), and subsequently to the occurrence of the alleged breach by defendant of the 
policy contract with respect to waiver of said premium, plaintiff did file suit in the 
municipal court of Columbus, Georgia, upon said policy for recovery of monthly 
payments theretofore accruing under said policy; and that plaintiff did obtain a 
verdict and judgment against defendant in said suit for the amount of said monthly 
payments. Any cause or causes of action which plaintiff may have had against de- 
fendant because of any breach or breaches by defendant of said policy contract 
prior to the filing of said suit have been fully adjudicated and determined.” The 
court overruled the demurrer, and the defendant excepted. 

[2] 2. The insurance policy in the instant case containing a clause by which the 
insurer agreed to waive the payment of premiums upon certain conditions, and de- 
mand having been made upon it by the insured for such waiver, and the insurer 
having refused to accede to such demand, this action on the part of the insurer, 
where proof was submitted as to the happening of the conditions above referred to, 
amounted to a clear breach of contract. 

[3] 3. The giving of a note by the insured and the acceptance of the same by 
the insurer as payment of the premium which became due was the equivalent of a 
cash payment of such premium, and had the same effect as if such payment had 
been actually made in cash. Massachusetts Benefit Life Association v. Robinson, 
104 Ga. 256, 30 S. E. 918, 42 L. R. A. 261. 

Judgment reversed: 

All the Justices concur. 


NATIONAL LIFE & ACCIDENT INS. CO. v. STEPHENS. No. 23520. 
Court of Appeals of Georgia, Division No. 2. July 19, 1934. 
175 Southeastern Reporter 590. 
Syllabus by Editorial Staff. 
3. INSURANCE. 

Petition on life policy alleging that insured disappeared over seven years be- 
fore, and had since remained absent and unheard of, notwithstanding plaintiff’s 
diligent inquiries, held sufficient, as against demurrer, to raise presumption that in- 
sured was dead at end of seven-year period (Pen. Code 1910, § 1016; Civ. Code 
1910, § 5740) 

(For other cases, see Insurance, Dec. Dig. § 635.) 

4. INSURANCE. 

Second cousin named as beneficiary in life policy issued to insured held entitled 
to recover thereon, as against objection that she had no insurable interest. 

(For other cases, see Insurance, Dec. Dig. § 114.) 

6. INSURANCE. 

In suit on life policy by beneficiary who was second cousin of insured, where 

evidence was uncontradicted that policy was issued to insured, and not to benefi- 


ciary, failure to submit defense of beneficiary’s lack of insurable interest held not 
error. 


(For other cases, see Insurance, Dec. Dig. § 114.) 
8. INSURANCE. 
_ Absolute refusal of insurer to pay loss constitutes waiver of life policy re- 
quirement for notice of death and proof of loss (Civ. Code 1910, § 2490). 
(For other cases, see Insurance, Dec. Dig. § 559[2].) 
INSURANCE. ‘ 
Where presumption from absence is relied upon to show death, issue of life 
or death is for jury, when evidence tending to rebut presumption is merely circum- 
stantial, or when, notwithstanding direct or circumstantial rebuttal evidence, bare 
legal a tan i of death is itself supported by direct or circumstantial proof 
(Pen. Code 1910, § 1016; Civ. Code 1910, § 5740). 
(For other cases, see Insurance, Dec. Dig. § 668[11].) 
Error from Superior Court, Richmond County; A. L. Franklin, Judge. 
Suit by Annie Stephens, now Hankerson, against the National Life & Accident 
Insurance Company. Judgment for plaintiff, and defendant brings error. 
Reversed. : ren 
Hammond & Kennedy, of Augusta, for plaintiff in error. 
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H. A. Woodward, of Augusta, for defendant in error. 
Syllabus Opinion by the Court. 

Jenkins, Presiding Judge. 

[3] 2. The plaintiff’s amended petition in this case, seeking to recover as bene- 
ficiary upon a life insurance policy issued to a second cousin of the plaintiff, al- 
leged that the insured disappeared from Savannah, Ga., in the fall of 1924, and 
had since remained absent and unheard of, notwithstanding the plaintiff’s diligent 
inquiries, and was sufficient, as against the defendant’s demurrers, to raise the pre- 
sumption that the insured was dead at the end of the seven-year period. 

[4] 3. The amended petition was not subject to the ground of demurrer that, 
no insurable interest in the plaintiff being shown, the policy was a wagering con- 
tract. The amendment alleged that the policy was issued to the alleged deceased 
person as the insured, and the plaintiff, who did not procure the policy, being the 
beneficiary, the fact that she was only his second cousin was immaterial. Union 
Fraternal League v. Walton, 109 Ga. 1, 34 S. E. 317, 46 L. R. A. 424, 77 Am. St. 
Rep. 350; Ancient Order v. Brown, 112 Ga. 545, 548, 37 S. E. 890; Grand Lodge v. 
Barnard, 9 Ga. App. 71, 77, 70 S. E. 678; Cherokee Life Ins. Co. v. Banks, 15 Ga. 
App. 65, 66, 82 S. E. 597; Interstate Life & Accident Co. v. Frazier, 40 Ga. App. 
811(2), 812, 151 S. E. 529. Nor is there any merit in the ground that it is not 
shown when the insured died, or in other grounds of the demurrer. The court did 
not err in allowing the amendment to the petition, changing the original averment 
that the policy was issued to the plaintiff to an averment that it was issued to the 
alleged deceased person as the insured; the policy itself, a copy of which was made 
a part of the original petition, so showing. 

[6] 4. Under the immediately preceding ruling and the uncontradicted evidence 
that the policy was issued to the deceased and not to the plaintiff as the insured, 
the court did not err in failing to submit to the jury the defense that the policy 
was void because the plaintiff beneficiary, as a second cousin of the alleged de- 
ceased, had no insurable interest in his life. 

[11] 7. “Bare presumptions of law give way to testimony, which may shift the 
burden of proof or of proceeding to the opposite party, and he is then not entitled 
to prevail upon the presumption alone. * * * Whether the presumption has been suc- 
cessfully rebutted with testimony is ordinarily a question for the jury.” Hamby v. 
Crisp, 48 Ga. App. 418 (6, a), 172 S. E. 842, 844. Thus, where the presumption 
from absence is relied upon to show death, the issue as to life or death would be 
for the jury, where the evidence tending to rebut the legal presumption is merely 
circumstantial, or where, notwithstanding direct or circumstantial rebuttal evidence, 
the bare legal presumption of death is itself supported by direct or circumstantial 
proof. But the mere legal presumption is completely overcome by positive, uncon- 
tradicted evidence that the person is in fact alive, and even by competent proof of 
his existence within the seven-year period. In such a case, the party relying on the 
presumption is not entitled to prevail thereon. See 17 C. J. 1172, 1173, §§ 12-15; 
Jones v. Teasley, 25 Ga. App. 784, 787, 788, 105 S. E. 46. 

Judgment reversed. 

Stephens and Sutton, JJ., concur. 
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MASSACHUSETTS MUT. LIFE INS. CO. v. SEXTON. 
Court of Appeals of Kentucky. June 6, 1934. 
Rehearing Denied Sept. 25, 1934. 

74 Southwestern Reporter (2d) 206. 


1. INSURANCE. 

Provision in application relating to taking effect of life insurance where pre- 
mium is not paid to agent at time of application, held subject to modification by 
subsequent parol agreement. 

Application for life insurance contained provision that insurance should 

not be effective, where premium was not paid to agent at time of applica- 

tion, until approval of application by company at its home office, and pay- 

ment of first premium and delivery of policy to insured or his agent during 

his lifetime. 

(For other cases, see Insurance, Dec. Dig. § 144[1].) 

3. INSURANCE. 


In action on life insurance policy, where insured was killed after application 
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but before delivery of policy and payment of first premium, evidence held to sup- 
port finding of agreement by general agent, after taking application, to waive pay- 
ment of first premium and for immediate effectiveness of policy. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 

4. INSURANCE. 

General agent of life insurance company, notwithstanding contrary provisions in 
application, held authorized to agree that insurance should go into immediate effect 
notwithstanding nonpayment of first premium, and to waive payment of first pre- 
mium. 


(For other cases, see Insurance, Dec. Dig. § 141[2].) 

Appeal from Circuit Court, Pulaski County. 

Suit by Bertie S. Sexton against the Massachusetts Mutual Life Insurance Com- 
pany. 

From a judgment in favor of the plaintiff, the defendant appeals. 

Affirmed. 

Ben V. Smith & Son, of Somerset, for appellant. 

B. J. Bethurum, of Somerset, for appellee. 

Cray, Justice. 

On January 23, 1931, Charlie Andrew Sexton applied to the Massachusetts Mu- 
tual Life Insurance Company for a policy insuring his life in the sum of $2,500 in 
favor of his wife, Bertie S. Sexton. The application, which was prepared by 
George H. McDonald, the company’s general agent at Chattanooga, Tenn., and 
signed by the insured, in addition to stating that the applicant had not paid the 
first premium, contained the following provisions: 


“T understand and agree: (1) that if I shall not have paid the amount of the 
premium on the insurance herein applied for to the company’s agent at the time 
of making this application, such insurance shall not be in force until the approval 
of this application by the Company at its home office, the payment of the first pre- 
mium as required therein, and the delivery of the policy to me or my agent during 
my lifetime; and that thereupon said policy shall be considered as having become 
effective upon the date stipulated in the policy as the date on which the insurance 
begins. 

“T understand and agree; (1) that the policy, if issued, shall be upon the Com- 
pany’s regular form or the plan applied for; (2) that no agent of the Company has 
any authority to make or modify contracts on behalf of the Company, or to alter 
or waive any of the agreements, conditions, or requirements herein contained.” 

On January 24, 1931, the insured was killed in a railroad wreck. On January 
27, 1931, the policy was issued and mailed to general agent McDonald for delivery 


to the insured. Because of his death, the policy was not delivered, but was 
returned to the company. 


Thereafter the company denied all liability, and the beneficiary, Bertie S. 
Sexton, brought this action to recover on the contract. The ground on which a 
recovery was sought was that after the application was signed it was agreed 
between the insured and general agent McDonald that the insurance should go 
into effect immediately after the medical examination, which was had, and that 
McDonald waived the payment of the first premium which was tendered to him. 
In addition to denying the verbal contract and waiver of payment of the first 
premium, the company pleaded that the first premium was not paid; that the policy 
was never delivered during the lifetime of the insured; that McDonald -was with- 
out authority to modify or waive any of the conditions of the contract; and that 
the insured was estopped to assert such claim. After issue was joined, the case 
was assigned for trial. At the conclusion of plaintiff’s evidence, the company moved 
for a peremptory, which motion was overruled. After the company had intro- 
duced certain evidence, the court indicated that parol evidence to alter the applica- 
tion was not admissible without a plea of fraud or mistake, and permitted plain- 
tiff to file amended replies alleging fraud and mistake. On its own motion the 
court discharged the jury and transferred the case to the equity docket. There- 
after additional evidence was taken by depositions, and by agreement the case was 
then submitted on these depositions and the evidence taken at the former trial. 
At the conclusion of the reading of the evidence.on behalf of plaintiff, appellant 
moved for judgment, which motion was overruled. On final hearing the court 
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adjudged that the written application after its execution was modified. by a parol 
agreement providing that the insurance should go in effect at once, and that the 
agent of the company waived the immediate payment of the first premium in 
advance, and rendered judgment in favor of plaintiff for the sum of $2,500. The 
company appeals. 

While numerous questions are discussed in briefs, the main questions to be 
decided are: (1) Did McDonald, after the execution of the application, agree that 
the insurance should go into immediate effect and waive payment of the first 
premium? (2) Did he have authority to act in the matter? 


[1-3] If it had been sought to vary or alter the terms of the written application 
by parol evidence of what occurred prior to, or simultaneously with its execution, 
then, of course it would have been necessary to allege and prove fraud or mistake, 
but that is not the case. The claim is that after the execution of the application, 
the general agent agreed that the insurance should go into immediate effect, and 
waived payment of the premium. Where the parties agree that the insurance shall 
go into immediate effect, it is usual to give a binding receipt so providing. If in 
this case such receipt had been given, it cannot be doubted that it would have 
bound the insurer, notwithstanding the provision in the application that the insur- 
ance should not take effect until the approval of the application by the company at 
its main office. That being true, no reason is perceived why the provision of the 
application might not be modified or changed as in the case of other contracts by 
a subsequent parol: agreement. John King Co. v. Louisville & N. R. Co., 131 Ky. 
46, 114 S. W. 308; Id. (Ky.) 116 S. W. 1201; Paducah Grain & Elevator Co. v. 
Marshall, 196 Ky. 673, 246 S. W. 30; Covington & Anderson v. Melvin, 197 Ky. 

247 S. W. 714; Vandivier v. Tye, 231 Ky. 630, 21 S.W.(2d) 1006. No question 
of fraud or mistake being involved, it was not necessary to transfer the case to 
equity, but as the case was finally submitted to the court for a decision on the law 
and facts by agreement of the parties, appellant is not in a position to complain. We 
come then to a consideration of the evidence. It appears that the insured and his 
brother, Sam I. Sexton, went to McDonald’s office in company with their father, 
James Sexton, who wished to collect from the company some past due dividends 
amounting to about $500. While transacting this business, McDonald suggested that 
it would be wise for each of the two sons to take out a policy of insurance. After 
some discussion, each decided to take out a $2,500 policy and the applications were 
written and signed. Thereafter James Sexton, the father of the insured, suggested 
that both policies should go into immediate effect, and, according to his evidence, 
McDonald agreed to the arrangement saying, “Yes, your father is right, boys.” At 
the same time he offered to pay the premiums and had the money to do so. Mc- 
Donald replied, “Never mind ahout that, I will take care of that,” and sent the 
boys right on to the doctor. The evidence of Sam I. Sexton, the son, is to the 
same effect. McDonald’s account of what occurred is in the following words: 
“The old man Sexton wanted them put into force immediately. He even went so 
far as to say that he would see that the premiums were paid; but his proposition 
was not accepted and the insurance was not put in force.” The case is not one 
where the general agent denied that there was any conversation on the subject. 
The conversation is admitted, the only difference being that he claims the proposi- 
tion was not accepted and the insurance was not put in force, while the father and 
son both say, in substance, that it was agreed that the policy should be put into 
immediate effect, and that when the father offered to pay the premiums McDonald 
said, “Never mind, he would take care of that.” It is at once apparent that the 


evidence was sufficient to establish the agreement and the waiver of the first 
premium. 


_ [4] We come next to the question of authority. On behalf of the company it 
is argued that the insured agreed in the application that the insurance should not 
be in force until the approval of the application by the company at its home office, 
the payment of the first premium, and the delivery of the policy to him during 
his lifetime, and that no question of apparent scope of authority is presented, as the 
insured was informed in the application that no agent had the authority to make 
or modify contracts, or to alter or waive any of the agreements, conditions, or 
requirements therein contained. In Hartford Life & Annuity Ins. Co. v. Hayden’s 
Adm’r, 90 Ky. 39, 13 S. W. 585, 11 Ky. Law Rep. 993, we held that a provision in 
the policy of insurance that agents are not authorized to vary its terms, does not 
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apply to general agents, but that general agents are regarded as possessing all the 
powers of those in charge of the company’s business at the head or home office. 
Several years later the question was again considered, and we held that a provision 
in a life policy that no alteration or waiver of any of the conditions of the policy 
shall be valid unless made in writing and signed by an officer of the company, might 
be waived by a general agent of the company. New England Mut. Life Ins. Co. v. 
Springgate, 129 Ky. 627, 112 S. W. 681, 113 S. W. 824, 19 L. R. A. (N. S.) 227. 
In the early case of Mississippi Valley Life Ins. Co. v. Neyland, 9 Bush, 430, we 
held that a general agent of an insurance company, whose business it was to solicit 
applications for insurance and receive the first premiums, had a right to waive 
the payment in money, and in lieu thereof take a promissory note or. undertake 
to make the payment himself, notwithstanding a recital in the policy that it should 
not be binding until the cash part of the first premium was actually paid in money. 
Manifestly, if a policy provision may be altered or waived by a general agent, 
there is no reason why a similar provision in the application may not also be altered 
or waived. We therefore conclude that McDonald, the company’s general agent, 
had the authority to agree that the insurance should go into immediate effect, and 
to waive the payment of the first premium. 
Judgment affirmed. 


GOLDMAN v. MOSES et al. 
Supreme Judicial Court of Massachusetts. Suffolk. Aug. 1, 1934. 
191 Northeastern Reporter 873. 
1. INSURANCE. 


Policy may create right in insured, such as right to surrender policy, which 
is superior to right of beneficiary, and which insured may convey to an assignee, 
but unless policy, expressly or by implication, empowers insured to give assignee 
right superior to that of existing beneficiary who has not released his right, 
beneficiary takes precedence over assignee (G. L. [Ter. Ed.] c. 175, §§ 142, 144, 
147). 

(For other cases, see Insurance, Dec. Dig. § 203.) 

2. INSURANCE. 


Reserved right to change beneficiary does not affect essential nature of rights 
of beneficiary, and provision in policy allowing change of beneficiary providing 
policy is not then assigned does not imply right of assignment in insured which 
may give assignee right superior to that of existing beneficiary. 

(For other cases, see Insurance, Dec. Dig. §§ 203, 585[1].) 

3. INSURANCE. 

Interest of beneficiary of life policy, which under policy could not be divested 
by assignment by insured, was subject to claim of creditor of beneficiary, if insured 
had merely effected an assignment, and not a change of beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 590.) 

4. INSURANCE. 

Formal requisites of assignment of life policy, as set forth in policy, are 
intended for benefit of insurer, who may waive them, and assignor, and his 
creditors have no right to insist upon their observance. 

(For other cases, see Insurance, Dec. Dig § 214.) 

5. INSURANCE. ; 

“Change of beneficiary” of life policy is a divesting of beneficial interest held 
by one person, and a vesting of that interest in another by exercise of power of 
appointment which must be reserved in policy and which must be exercised in 
substantial compliance with policy. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

6. INSURANCE. } 

Assignment of life policy by insured, relied upon as constituting a change of 
beneficiary, was invalid, where policy had not been sent insurer for indorsement 
as required by policy. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

7. INSURANCE. 
Where assignment of life policy was legally ineffectual to accomplish change 
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of beneficiary, court of equity would not aid defective execution where result 
would be to take away beneficial interest of widow, to loss of creditor of both 
insured and widow, and to vest it in adult daughter. 

(For other cases, see Insurance, Dec. Dig. § 587.) 


Appeal from Superior Court, Suffolk County; J. J. Burns, Judge. 

Suit in equity by Harry Goldman against Jennie Moses and others. From a 
final decree, entered by order of the judge, dismissing the bill, plaintiff appeals. 

Reversed, and final decree entered for plaintiff. 

M. Krook, and H. N. Silk, both of Boston, for appellant. 

M. Jacobs, of Boston, for appellees. 

LuMMuUs, Justice. 

The plaintiff, a judgment creditor of the defendant Jennie Moses and her 
deceased husband Kalman Moses, brings this bill to reach and apply to the pay- 
ment of the judgment the proceeds of a policy of life insurance on the life of 
Kalman Moses which was originally payable to Jennie Moses as beneficiary, but 
which was assigned by Kalman Moses, the insured, to the defendant Lottie 
Jacobson, the married daughter of Kalman and Jennie Moses, on March 8, 1927, 
at a time when the insured was insolvent, with intent to prevent the plaintiff 
from reaching the policy or its proceeds. The only consideration given by Lottie 
Jacobson was her promise to take care of her father and mother generally, and 
particularly to take care of her mother, out of the proceeds of the policy, after 
the death of her father. The insurance company admitted liability, paid into 
court the amount of the policy, which is less than the amount of the judgment, 
and was dismissed from the case. 

[1-3] The assignment complied with the provisions of the policy permitting 
assignment. But Jennie Moses, one of the judgment debtors, was the sole 
beneficiary at the time of the assignment. A policy may indeed create a right 
in the insured, such as the right to surrender the policy, which is superior to the 
—_ of the beneficiary, and which the insured may convey to an assignee. Blinn 

Dame, 207 Mass. 159, 93 N. E. 601, 20 Ann. Cas. 1184; Eldredge v. Mutual 
Life Ins. Co. of New York, 217 Mass. 444, 446, 105 N. E. 361 ; Kothe v. Phoenix 
Mutual Life Ins. Co., 269 Mass. 148. 168 N. E. 737; Frederick v. Fidelity Mutual 
Life Ins. Co. of Philadelphia, 256 U. S. 395, 41 S. Ct. 503, 65 L. Ed. 1009. See 
G. L. (Ter. Ed.) c. 175, §§ 142, 144, 147; Anderson v. Northwestern Mutual Life 
Ins. Co., 261 N. Y. 450, 185 N. E. 696. But unless the policy, expressly or by 
implication, empowers the insured to give an assignee a right superior to that of 
an existing beneficiary who has not released his right, the beneficiary takes prece- 
dence of the assignee. Wilde v. Wilde, Z09 Mass. 205, 95 N. E. 295; Tyler v. 
Treasurer & Receiver General, 226 Mass. 306, 115 N. E. 300, L. R. A. 1917D, 633; 
Witherington v. Nickerson, 256 Mass. 351, 355, 152 N. E. 707; Anderson v. 
Northwestern Mutual Life Ins. Co., 261 N. Y. 450, 185 N. E. 696. The policy 
in this case gives no such power to the insured. “A reserved right to change 
the beneficiary does not affect the essential nature of the rights of the beneficiary 
so long as they last.” Tyler v. Treasurer & Receiver General, 226 Mass. 306, 309, 
115 N. E. 300, 301, L. R. A. 1917D, 633. The provision of the policy allowing a 
change of beneficiary ‘ ‘provided this policy is not then assigned” does not imply 
a right of assignment in the insured which may give an assignee a right superior 
to that of an existing beneficiary. Sullivan v. Maroney, 76 N. J. Eq. 104, 73 A. 
842, afarmed 77 N. J. Eq. 565, 78 A. 150; Anderson v. Broad Street National 
Zank, 90 N. J. Eq. 78, 83, 105 A. 599, affirmed 91 N. J. Eq. 331, 109 A. 205; 
Douglass v. Equitable Life Assurance Society, 150 La. 519, 534, 90 So. 834. The 
beneficial interest of Jennie Moses, which under the policy could not be divested 
by the assignment by the insured, was subject to the claim of the plaintiff, her 
own creditor. Troy v. Sargent, 132 Mass. 408. If we treat what was given to 
Lottie Jacobson as an assignment, the plaintiff must prevail. 

[4-7] The defendant Lottie Jacobson argues, however, that the assignment 
my be construed as a change of beneficiary in her favor under the power reserved 
in the policy (Atlantic Mutual Life Ins. Co. v. Gannon, 179 Mass. 291, 60 N. E. 
933; Merchants’ Bank v. Garrard, 158 Ga. 867, 124 S. E. 715, 38 A. L. R. 102), 
and that as substituted beneficiary she takes free from the claims of creditors, since 
the protection afforded to “a married woman” by G. L. (Ter. Ed.) c. 175, § 126, 
extends to any married woman and is not limited to the wife of the insured. 
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Assuming, but without deciding, that this argument is valid, it depends upon 
the proposition that the purported assignment, construed as a change of beneficiary, 
was effective as such. The policy permitted a change of beneficiary, but provided 
that “it must be made by written notice to the Company at its home office, 
accompanied by the policy for endorsement of the change thereon by the Company, 
and unless so endorsed the change shall not take effect.” The assignment which 
is relied on as a change of beneficiary was not “accompanied by the policy,” and 
the change was never indorsed on the policy. There was nothing to show that 
it was imposible or even difficult to comply with the terms of the policy as to 
change of beneficiary. 

In dealing with the validity of an assignment as such, it has been held that 
formal requisites of assigument, set forth in the policy, are intended for the 
benefit of the company and may be waived by it. The assignor and his creditors 
have no right to insist upon them. Herman v. Connecticut Mutual Life Ins. 
Co., 218 Mass. 181, 185, 105 N. E. 450, Ann. Cas. 1916A, 822; Tartakin v. 
Stitt, 263 Mass. 274, 278, 160 N. E. 827. But a change of beneficiary stands on 
a different footing. It is a divesting of the beneficial interest held by one person, 
and the vesting of that interest in another person, by the exercise of a power 
of appointment which would not exist unless reserved in the policy. The power 
must be exercised in substantial compliance with the terms of the policy, as far 
as possible at any rate. French v. Provident Savings Life Assurance Society 
Society of New York, 205 Mass. 424, 91 N. E. 577; Kochanek v. Prudential Ins. 
Co. of America, 262 Mass. 174, 159 N. E. 520; Resnek v. Mut. Life Ins. Co. 
of New York (Mass.) 190 N. E. 603; Prudential Ins. Co. of America v. 
Swanson, 111 N. J. Eq. 477, 162 A. 597. Compare Supreme Council of Royal 
Arcanum v. Behrend, 247 U. S. 394, 38 S. Ct. 522, 62 L. Ed. 1182, 1 A. L. R. 966. 
Cases to the contrary may be found, but they do not represent the law of this 
commonwealth. The cases are collected in 13 Boston Univ. Law Rev. 391. The 
taking away of the beneficial interest in a policy from the wife of the insured, 
to the actual loss of a creditor of both the insured and his wife, for the purpose 
of vesting it in an adult daughter, does not call for action by a court of equity 
in aid of a defective execution of a power to change the beneficiary. See Coates 
v. Lunt, 210 Mass. 314, 317, 96 N. E. 685; Freeman v. Eacho, 79 Va. 43, 47; 
Farwell, Powers (3rd Ed.) 385, et seq. Treating the assignment as an intended 
change of beneficiary, it did not conform to the power and was ineffective. The 
policy and its proceeds remain the property of Jennie Moses, subject to the claims 
of her creditors. Troy v. Sargent, 132 Mass. 408. 

These principles require that the final decree in favor of the defendant 
Jacobson be reversed, and that a final decree be entered for the payment of the 
fund to the plaintiff, with costs. 

Ordered accordingly. 


RISHMILLER v. PRUDENTIAL INS. CO. No. 30002. 
Supreme Court of Minnesota. Aug. 17, 1934. 
256 Northwestern Reporter 187. 
1. INSURANCE. 

Life insurer’s refusal to make disability payments until “satisfactory proof” 
of disability held not repudiation of insurance contract requiring “due proof,” 
and did not authorize suit for breach of insurance contract and recovery of 
present value of disability payments which would come to insured during his 
life. 

(For other cases, see Insurance, Dec. Dig. § 237.) 

2. INSURANCE. 

_ Insured seld not entitled to recover present value of future installments of 
disability benefits based on his expectancy because of insurer’s refusal to make 
disability payments, but was confined to suit upon contract for past-due dis- 
ability installments, if he established his right thereto. 

(For other cases, see Insurance, Dec. Dig. § 237.) 

eee Syllabus by the Court. 

Plaintiff's life is insured by defendant in a contract which includes disability 

benefits for total permanent inability to perform gainful work. His application 
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for such benefits was not supported by due or satisfactory proof. Defendant's 
refusal to pay such benefits was based upon a claim that its liability therefor 
under the contract had not arisen. Held: 

1. The use by defendant, in refusing payment, of the phrase “satisfactory 
proof” instead of “due proof,” and its request for such satisfactory proof, was 
not a repudiation of the contract. 

2. Plaintiff was not entitled to recover the present value of future install- 
ments of disability benefits based on his expectancy but is confined to a suit 
upon the contract for past-due installments if he establishes his right thereto. 

Appeal from District Court, Dakota County; W. A. Schultz, Judge. 

Action by George H. Rishmiller, by Emilie M. Rishmiller, his general guar- 
dian, against the Prudential Insurance Company. From a judgment for defend- 
ant notwithstanding the verdict, plaintiff appeals. 


Affirmed. 


Mart M. Monaghan, of Minneapolis, for appellant. 
Shearer, Byard & Trogner, of Minneapolis, for respondent. 
LorING, Justice. 

This case comes to the writer on reassignment. 


In an action to recover damages for breach of a life insurance contract pro- 
viding for total and permanent disability benefits, plaintiff had a verdict for 
$2,990. Upon the usual blended motion the trial court ordered judgment for the 
defendant notwithstanding the verdict, and the plaintiff comes here upon appeal 
from the judgment entered pursuant to that order. 

The appellant’s ward, hereinafter called the plaintiff, is the holder of a 
twenty payment life insurance policy for $2,000, with the defendant insurance 
company. The policy provides for double indemnity in case of accidental death 
and for the payment of $20 per month total and permanent disability benefits 
in case of total permanent inability to perform gainful work. The »veriodical 
premiums payable thereunder are divided between the life, accident, and dis- 
ability features, and the share of premium applicable to each is specified. The 
policy was dated December 12, 1923, and in November, 1930, formal application 
was made to respondent for payment of disability benefits on the ground that 
the insured had become totally and permanently disabled. The application was 
accompanied by a physician’s statement, in which the physician gave his opinion 
that the disability was not of a permanent character. In March of 1931 plaintiff 
furnished to the defendant the certificate of another doctor stating that the 
plaintiff was suffering from arteriosclerosis and chronic influenza of the mid- 
yertex region of the brain, a condition which, in his opinion, was permanent. It 
was not stated in the certificate to what extent the disability affected the plain- 
tiff’s ability to engage in any kind of gainful occupation. May 23, 1931, the 
defendant addressed a letter to the plaintiff which stated that the defendant 
had given careful consideration to all of the evidence submitted in regard to the 
plaintiff's disability. It then explained to him the character of the policy pro- 
visions in regard to benefits payable thereunder. The letter closed with the 
following paragraph: “Under date of April 27 [1931], we had Mr. Rishmiller 
examined by one of our company physicians and in the doctor’s opinion, the 
insured should ultimately recover. In view of this favorable prognosis, rather 
than disallow the claim, we feel it advisable to defer final action for a period of 
six months, at the expiration of which time no doubt a much more definite 
decision can be rendered as to the permanency of the insured’s present dis- 
ability. This action will in no way penalize the insured and in the event favor- 
able action is taken upon his claim benefits will revert to the date on which 
satisfactory proof of total and permanent disability was first received. If at the 
expiration of the stipulated waiting period the insured is still disabled, we 
will gladly give the claim further consideration upon the presentation of a 
statement from his attending physician.” 

The plaintiff has continued to pay and the defendant has accepted all the 
necessary premiums to keep the policy in force in all of its life, accident, and 
disability features. 

The defendant contends that the plantiff cannot recover the present value 
of monthly disability benefits on the theory that the defendant has repudiated its ob- 
ligation, and further that the evidence is conclusive that the defendant has never 
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repudiated any of its obligations under the contract, but has always treated the 
contract as being continuously in full force and effect. It further contends that 
in any event the verdict of the jury is not supported by the evidence. 

[1] 1. The learned trial court was of the opinion that there was no repudiation 
of the disability features of the contract, and with that view we are in full 
accord, The tenor of defendant’s letter hereinbefore quoted shows quite clearly 
that what it really did was to deny that there had arisen a condition under which 
it was obligated to pay as provided in the disability clause. It does not repudiate 
its contract or question the entire validity of that contract. In fact, if we 
understand the plaintiff’s position aright, he does not claim any such anticipa- 
tory repudiation, but regards the defendant’s action in requesting “satisfactory” 
instead of “due” proof as a normal breach which he asserts gives him the right 
to recover the present value of the disability payment which would come to 
him during his expectancy of life. We do not see a repudiation in the request 
for “satisfactory” proof. It would be hairsplitting to hang such a repudiation 
upon any distinction between that term and the “due” proof required by the 
contract. In Jarvis v. N. W. Mutual R. Ass’n, 102 Wis. 546, 78 N. W. 1089, 
72 Am. St. Rep. 895, the court defined due proof as follows: “The contract 
required due proof of the claim. That gave the assurer, necessarily, authority 
to require reasonable proof of the existence of the conditions upon which the 
claim against the company under the contract was based. The term ‘due proof,’ 
did not require any particular form of proof which the assurer might arbitrarily 
demand, but such a statement of facts reasonably verified as if established in 
court would prima facie require payment of the claim.” 

We think the word “satisfactory” was used in that sense by dutenitnnt in its 
letter, and must have been so understood by plaintiff. 

[2] 2. To a large extent plaintiff relies upon Federal Life Ins. Co. v. Rascoe 
(C. C. A.) 12 F.(2d) 693, 697. In that case, after making payments which aggre- 
gated a considerable sum under the accident provision of its policy, the insurance 
company evidently took the position that there was no longer any liability there- 
under, and refused further payment. The plaintiff sued upon the theory of 
anticipatory breach of an executory contract, and the court took the position 
that because the contract required the plaintiff to submit every thirty days to 
an examination and make a report thereof in writing to the company such con- 
tract was still executory on her part, and it allowed a recovery on the basis of 
present value of the payments which would come due during her expectancy. 
The decision was by a divided court; two judges forming the majority, and 
Circuit Judge Denison writing a dissenting opinion, the logic of which was 
approved by this court in Garbush vy. Commercial Travelers, 178 Minn. 535, 228 
N. W. 148. Judge Denison said: 


“Where his part of the contract has been executed by the plaintiff, he has 
nothing to do but to wait, and to do so continues to be in his power. His posi- 
tion will not be prejudically changed by defendant’s repudiation; and hence he 
will have no estoppel to rcly upon to precipitate the defendant’s obligation. It 
follows that, not only by its authority, but upon sound principles, the exception 
made in Roehm vy. Horst [178 U. S. 1, 20 S. Ct. 780, 44 L. Ed. 953] should be 
recognized and applied, and not dissipated by hesitant application. 

“I do not understand that a contract sued upon is executory, as against a 
plaintiff, unless it binds him to do something, so that an action may lie against 
him for specific performance, or for nonperformance. By that definition the 
contract here sued upon is not executory on the plaintiff’s part. She is merely 
obliged from time to time to turnish evidence, if and when she wishes payment; 
what she must do is, in kind, like presenting a note for payment at a particular 
place, although it is more burdensome in degree; after all, it is a condition, not 
an obligation. 


“Further, I do not find in the facts such an absolute repudiation of the con- 
tract as justifies the application of the anticipatory breach rule. Such a repu- 
diation cannot be found in the final cancellation made by the insurance company ; 
that cancellation was an act in express pursuance of the contract, and not in 
repudiation of it; it was a termination of future liability, and not at all a repu- 
diation of any accrued and existing obligation. Nor can it be found, as I think, 
in the refusal to pay. What defendant really did was to deny that there was 
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any breach which had obligated it to pay or which obligated it to pay any more. 
Defendant never has questioned the entire validity of the contract, or denied its 
continuing liability to pay anything which, under the contract, it ought to pay. 
While there are decisions which find the necessary basis in a mere denial or 
breach, I doubt whether they give due regard to what ought to be the char- 
acter of a repudiation effective to create an obligation inconsistent with the 
express terms of the contract. 

“In my judgment, this case illustrates the evils of laxity in permitting a 
premature recovery. In such a case as this (as facts often are, though possibly 
not in this case), plaintiff in a year or two may recover entirely or (if the case 
is as bad as here claimed) is very likely not to live long. In either case the true 
liability is for a short term: but the recovery has been upon the basis of the 
full expectation of life of a healthy person,—though no error in this respect 
was duly saved.” 

A&tna Life Ins. Co. v. Phifer, 160 Ark. 98, 254 S. W. 335, is also relied upon, 
but the subsequent case of Manufacturers’, etc., Co. v. Read, 172 Ark. 642, 290 
S. W. 353, more nearly coincides with the views expressed by Judge Denison. 

Howard v. Benefit Association, 239 Ky. 465, 39 S.W.(2d) 657, 658, 81 A. L. 
R. 375, was a suit to recover the present value of monthly indemnity for total 
disability due to illness. The court held that there could be no recovery for 
such present value saying: “Under a contract like this the appellant should not 
be permitted to recover payments which, by reason of his death or recovery from 
his illness, might never accrue.” 


We conclude that in this case there was no such absolute and unqualified 
repudiation of the contract as is required to put into effect the rule in regard 
to anticipatory breach. Restatement, Contracts, § 318, and Minnesota Annota- 
tions thereto. Nor might the plaintiff recover the present value of future month- 
ly indemnity for what he chooses to call normal breach. If, as plaintiff claims, 
he was totally and permanently disabled, his part of the contract has ceased to 
be executory. All that was required of him was evidence; not performance. 
Defendant’s obligation was merely to pay certain sums of money on certain 
dates as long as plaintiff lived or suffered the disability. Such a situation does 
not give plaintiff the right to the present value of future payments. He must 
await the due dates. Alger-Fowler Co. v. Tracy, 98 Minn. 432, 107 N. W. 1124. 
(The difference between a contract to pay money and one to give a negotiable 
promissory note is clear.) In Daley v. Ass’n, 178 Mass. 13, 18, 59 N. E. 452, 
453, Chief Justice Holmes said: “A mere refusal to pay money when due, 
especially a refusal based upon the terms of the contract and in good faith 
uthough mistakenly believed to be justified by it, is not a repudiation of the 
contract and does not warrant a rescission. The only remedy is a suit upon the 
contract, not a suit for the consideration.” Metropolitan Life Ins. Co. v. Lam- 
beri, 157 Miss. 759, 128 So. 750; Donlen vy. Fidelity & Casualty Co., 117 Misc. 
414, 192 N. Y. S. 513; Menssen v. Travelers’ Ins. Co. (D. C.) 5 F. Supp. 114: 
Woods v. Provident, ae Ins. Co., 240 Ky. 398, 404, 42 S.W.(2d) 499; Mid-Con- 
— Life Ins. Co. Walker, 128 Okl. 75, 78, 79, 260 P. 1109; State Life Ins. 
Co. Atkins (Tex. Civ. App.) 9 S.W.(2d) 290, 292. 


Roehm vy. Horst, 178 U. S. 1, 20 S. Ct. 780, 44 L. Ed. 953, largely relied upon 
by the plaintiff, merely Sedans that where a contract is executory on both 
sides, and repudiated by one of the parties thereto, the other may have his 
damages assessed for an anticipatory breach, but it excepts from that rule cases 
where contract on the plaintiff's part is not executory. We regard the require- 
ments made of the plaintiff in the case at bar as mere furnishing of evdence 
of right under the contract. The unperformed part of the contract here before 
vs was merely the oblgation on the part of the defendant to pay money at 
specified times when evidence of the obligation to do so was furnished by the 
plaintiff. Certainly the evidence furnished with the application for dis: ibility 
benefits fell far short of due proof, prima facie requiring payment. It was 
properly considered to be unsatisfactory by the defendant. So might it well 
consider the later evidence of Doctor Schmidt. We do not pass upon the 
sufficiency of the evidence adduced at the trial in support of the allegation of 
permanent disability. The plaintiff, if he is permanently disabled and submits 
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due proof thereof, is not barred of his right to recover the installments which 
by the terms of the contract are past due. 
The judgment appealed from is affirmed. 


ALEXANDER v. GRIFFITH BROKERAGE CO. No. 17816. 
Kansas City Court of Appeals. Missouri. June 11, 1934. 
Rehearing Denied July 2, 1934. 
73 Southwestern Reporter (2d) 418. 
1. INSURANCE. 

Evidence, in executrix, action for accounting of money collected by defendant 
corporation on policy insuring testators life, held sufficient to show that defendant 
had insurable interest in life of testator as manager of its branch office when 
policy was issued (Mo. St. Ann. § 5751, p. 4406). 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 

2. INSURANCE. 

Generally, any reasonable expectation of pecuniary benefit to one person from 
continued life of another creates “insurable interest” in such life; essential thing 
being that policy be obtained in good faith, not for purpose of speculating on 
hazard of life in which insured has no interest (Mo. St. Ann. § 5751, p. 4406). 

(For other cases, see Insurance, Dec. Dig. § 116[1].) 

3. INSURANCE. 

Business insurance policy on life of beneficiary’s branch office manager held 
not illegal as wagering policy because proceeds, after being credited to beneficiary’s 
profit and loss account, were paid to beneficiary’s employees in proportion to 
amounts due them. 

(For other cases, see Insurance, Dec. Dig. § 119.) 

4. INSURANCE. 

Discharge of corporation’s branch office manager did not terminate corpora- 
tion’s right as beneficiary of insurance policy on his life to receive proceeds 
thereof on his subsequent death (Mo. St. Ann. § 5751, p. 4406). 

(For other cases, see Insurance, Dec. Dig. § 123.) 

5. INSURANCE. 

Insurance policy on life in which beneficiary had insurable interest when 
policy was issued remains in force after cessation of such interest, unless policy 
stipulates otherwise (Mo. St. Ann. § 5751, p. 4406). 

(For other cases, see Insurance, Dec. Dig. § 123.) 

6. INSURANCE. 

Evidence, in executrix’ action for accounting of money collected by defendant 
corporation under policy of insurance on testator’s life, held to show that policy 
was neither creditor insurance nor wagering contract. 

Evidence showed that corporation made loans to insured for several 
years before taking out policy, that account apparently showed his indebt- 
edness to corporation when policy was issued, but would have shown 
latter’s indebtedness to him had credits, to which he was then entitled, 
been credited thereon; that corporation surrendered similar policy on 
insured’s life when premium fell due after his discharge, that he died 
before premium on policy in suit fell due, and that defendant took out 
policy in good faith. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 

Appeal from Circuit Court, Jackson County; John R. James, succeeded by 
Daniel E. Bird, Judge. 

Action by Herma Alexander, executrix of the estate of Spencer A. Alexander, 
deceased, against the Griffith Brokerage Company, a corporation. Judgment for 
plaintiff, and defendant appeals. 

Reversed and remanded, with direction, 

L. L. Watts and Watson, Ess, Groner, Barnett & Whittaker, all of Kansas 
City, for appellant. 

" Winger, Reeder, Barker & Hazard, of Kansas City, for respondent. 
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STATE ex rel. CLARK v. BECKER et al., Judges. No. 33109. 
Supreme Court of Missouri, Division No. 1. April 19, 1934. 
Motion for Rehearing Overruled June 12, 1934. 
Motion to Transfer to Bane Overruled July 17, 1934. 
73 Southwestern Reporter (2d) 769. 
1. INSURANCE. 

Purpose of statute providing that statutory plan for automatic temporary 
insurance of amount of face of life policy for limited term upon default in pre- 
miums would not apply where policy contained certain provisions in event of 
default in premiums was to give policyholder some freedom to contract as he saw 
fit rather than to hold him to fixed statutory plan (Mo. St. Ann. §§ 5741-5744, pp. 
4388, 4393-4395). 

(For other cases, see Insurance, Dec. Dig. § 364.) 

2. INSURANCE. 

Under statute requiring inclusion of provision in life policy for unconditional 
commutation of policy for nonforfeitable paid up insurance upon default in pay- 
ment of premiums to avoid statutory plan for automatic temporary insurance of 
amount of face of policy for limited term upon default, “commutation” means the 
substitution of one form of payment for another (Mo. St. Ann. § 5744, p. 4395). 

(For other cases, see Insurance, Dec. Dig. § 364.) 

Certiorari by the State, on the relation of Dorothy Clark, against William Dee 
Becker and others, Judges of the St. Louis Court of Appeals, to quash the opinion 
of the Court of Appeals in Clark v. John Hancock Mutual Life Insurance Company, 
58 S.W.(2d) 484. 

Writ quashed. 

John B. Sullivan and John P. Griffin, both of St. Louis, for relator. 

Leahy, Saunders & Walther and Lyon Anderson, all of St. Louis, for respond- 
ents. 

Hypr, Commissioner. 

This case is certiorari to quash the opinion of the St. Louis Court of Appeals in 
ihe case of Dorothy Clark v. John Hancock Mutual Life Insurance Company, a 
corporation, 58 S.W.(2d) 484. The case involves the construction of section 5744, 
R. S. 1929 (Mo. St. Ann. § 5744, p. 4395). There was nd controversy about the 
material facts, which are stated in said opinion, as follows: 

“Tt is conceded that defendant company (hereinafter called the company) issued 
a policy on the life of plaintiff's husband on October 29, 1921, and that plaintiff 
(relator here) was the named beneficiary therein, and that the necessary premiums 
thereon were paid up to January 29, 1925, but that no further premiums were 
thereafter paid; that the insured died on February 9, 1930; that the policy contained 
the following nonforfeiture options: 

“ ‘Nonforfeiture Options.—After three full annual premiums shall have been 
paid hereon, then in case of default in the payment of any subsequent premium or 
installment contained after the days of grace, 


“ ‘Option A—Without action on the part of the holder, the policy will be con- 
tinued for its value in participating paid-up life insurance (without disability or 
double indemnity benefits) which will have a yearly increasing surrender value in 
no event less than that required by law; or 

“ ‘Option B—If the holder so elect, the policy will be terminated and the sur- 
render value paid in cash; or 

“ ‘Option C—Upon written request by the holder filed at the home office of 
the company within ninety days from the date of the premium in dafault, the 
policy will be continued at its face amount including any outstanding additions and 
less any indebtedness to the Company hereon or secured hereby, for its value in 
participating extended term insurance (without loan privilege or disability or 
double indemnity benefits) dating from said due date. Such insurance will have 
a decreasing surrender value expiring with the extension term.’ (There was a pro- 
vision that the insured could by request prior to default make option C the auto- 
matic option.) 

“It is further conceded that no request had been made by the holder of the 
policy, when failure to pay premium occurred, for extended term insurance under 
option C of the policy, within ninety days, or at any time after January 29, 1925; 
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and that, after the death of the insured, when the beneficiary requested payment of 
of the policy, the insurer refused payment thereof, excepting the sum of $145 as 
paid-up insurance, on the ground that the insured had not made written request 
for extended insurance as provided for in the policy.” 

If option C had become effective the policy would have been continued as tem- 
porary (term) insurance for the full amount for 6 years and 124 days, which would 
have carried it beyond the date of the insured’s death. The company tendered the 
amount provided for paid-up insurance under option A and asked for an instruction, 
which the court refused, that plaintiff was only entitled to recover that amount. 
Plaintiff asked for an instruction, which the court gave, directing a verdict for “the 
full amount of the policy, less the premiums (plus interest thereon) that had become 
due on the policy from the time of the failure to pay the premiums on January 29, 
1925, to the date of the death of the insured.” Ten per cent. damages and attor- 
ney’s fee for vexatious refusal to pay was also added. Defendant appealed from 
the judgment, and it was reversed by the Court of Appeals, and the cause remanded, 


with directions which required that defendant’s theory of the law be adopted by 
the trial court. 


Relator’s theory is, “that the policy in question does not contain a provision for 
the unconditional commutation of the policy for nonforfeitable paid-up insurance 
within the purview of section 5744,” because the automatic option A provides that, 
upon default, “the policy will be continued” ; that this, instead of being an “uncondi- 
tional commutation for nonforfeitable insurance,’ ’ provided for a continuance of all 
the conditions for forfeiture which the policy might contain; that, therefore, the 
statutory plan stated in sections 5741, 5742 and 5743, Rev. St. 1929 (Mo. St. Ann. 
§§ 5741-5743, pp. 4388, 4393, 4394), became a part of the policy; and that this put 
into effect automatically option C, which is the only provision for temporary or 
extended insurance in the policy, although it was more favorable than the statutory 
provision. Plaintiff contends that the decision of the Court of Appeals, to the 
contrary, is in conflict with two opinions of this court; namely, State ex rel. Metro- 


politan Life Ins. Co. v. Daues, 297 S. W. 951, 952, and Bothmann v. Metropolitan 
Life Ins. Co., 299 Mo. 269, 252 S. W. 652, 654. 


Section 5744 provides: “The three preceding sections shall not be applicable in 
the following cases, to-wit: If the policy shall contain a provision for an uncondi- 
tional surrender value, at least equal to the net single premium, for the temporary 
insurance provided for hereinbefore, or for the unconditional commutation of the 
policy for nonforfeitable paid-up insurance, or if the legal holder of the policy 
shall, within sixty days after default of premium, surrender the policy and accept 
from the company another form of policy, or if the policy shall be surrendered to 
the company for a consideration adequate in the judgment of the legal holder 
thereof, then, and in any of the foregoing cases, this article shall not be applicable: 
Provided, that in no instance shall a policy be forfeited for nonpayment of pre- 
miums after the payment of three annual payments thereon; but in all instances 
where three annual premiums shall have been paid on a policy of insurance, the 
holder of such policy shall be entitled to paid-up or extended insurance, the net 
value of which shall be equal to that provided for in this article.” 

[1] The three preceding sections (sections 5741-5743) prohibit the forfeiture 
of a life insurance policy after three premiums have been paid, and provide a 
plan for using the accumulated value of the policy for further msurance. This 
statutory plan is for automatic temporary insurance of the amount of the face 
of the policy for a limited term. Sections 5741 and 5743, Rev. St. 1929 (Mo. St. 
Ann. §§ 5741, 5743, pp. 4388, 4394). It also establishes an optional provision for a 
reduced amount of insurance paid up for life which the policyholder may exercise 
by a demand within 60 days. Section 5742, Rev. St. 1929 (Mo. St. Ann. § 5742, 
p. 4393). The plain purpose of section 5744 is to give a policyholder some freedom 
to contract as he sees fit, rather than to hold him to the fixed statutory plan of 
only extended insurance as an automatic option, and, therefore, to allow the 
policyholder to contract for an automatic option for cash surrender or for 
either kind of insurance; namely, insurance for the full original amount paid up for 
a limited term or a reduced amount of insurance paid up for life. This seems clear 
from its present wording, and this meaning is confirmed by the wording of the orig- 
inal enactment of all four sections (Laws 1879, pp. 130, 131) and by the proviso 
later added to present section 5744. Laws 1895, pp. 197, 198; Laws 1899, p. 248. 
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However, as well as granting the policyholder the right to choose his option, section 
5744 prohibits a company from taking advantage of him by so wording the options 
that none of them will go into effect unconditionally, or so that there will be no 
provision for some kind of insurance which could not be forfeited. Therefore, if 
option A of the policy in question does, within the meaning of section 5744, contain 
a provision “for the unconditional commutation of the policy for nonforfeitable 
paid-up insurance,” it satisfies the requirements of the statute and the other 
three sections are not applicable. If that is the case, relator was not entitled to 
recover the face amount of the policy because the insured had chosen for her 
protection, instead of an automatic option for term insurance for the full amount, 
the automatic option for a reduced amount of insurance paid up for life. That 
the policy in question did comply with section 5744 is, in effect, the holding of the 
Court of Appeals, because it held that option A was valid and enforceable and 
tiat relator could not recover on any other basis. The conflict now claimed is 
that under the rulings of this court in the Bothmann Case, supra, and State ex 
rel. Metropolitan Life Ins. Co. v. Daues, supra, option A in this policy was not a 
provision “for the unconditional commutation of the policy for nonforfeitable 
paid-up insurance.” 

The Bothmann Case was certified to the court by the St. Louis Court of 
Appeals on the ground that its option therein, 231 S. W. 1007, was in conflict 
with a decision of the Kansas City Court of Appeals in Ross v. Capitol Life Ins. 
Co., 205 Mo. App. 243, 228 S. W. 889, £90, where the Kansas City Court of 
Appeals held that the following provision, to wit, “if this policy shall lapse after 
being in force three full years, it will automatically become a paid-up policy for 
such amount as is hereinafter set forth in the “Table of Surrender and Loan 
Values’ herein,” did not provide “for an unconditional commutation of the policy 
for nonforfeitable paid-up insurance, * * * in that the provision found in them 
is not for unconditional commutation for nonforfeitable paid-up insurance, but 
merely for a paid-up policy. * * * A policy for life fully paid up is by no means, 
necessarily, a policy without conditions, or prohibitions. A policy fully paid up 
may well provide that the insured shall not go to war, undertake hazardous 
employment, and the like.” 

The St. Louis Court of Appeals had held that the policy in the Bothmann 
Case did provide for the “unconditional commutation of the policy for 
forfeitable paid-up insurance.” That policy contained the following provision: 
“If the owner shall not, within three months from due date of premium in default, 
surrender this policy to the company at its home office for a cash surrender value 
or for endowment for term insurance or paid-up insurance as provided in the 
above options, the insurance shall be continued for a reduced amount of paid-up 
insurance as provided in the third option.” 

The third option referred to was as follows: “Third—To have the insurance 
continued for a reduced amount of nonparticipating paid-up endowment insurance, 
payable at the same time and under the same conditions as this policy, which 
paid-up insurance shall have an increasing cash surrender value equal to the full 
reserve at the date of surrender, or a loan value up to the limit of the cash 


surrender value, with interest payable in advance to the end of the policy year 
at the rate of five per centum per annum.” 


non- 


This court held that the St. Louis Court of Appeals was wrong because the 
provision for commutation of the policy was not unconditional, saying: “A sur- 
render value, or a paid-up policy, to be allowed an insured, is not unconditional, 
if there is any limitation as to the time or circumstances under which it is to take 
effect. If it is to become effective at a certain time, or upon the existence of 
certain facts, whether anything is required of the insured or not, it is conditional, 
and not within the terms of section 6154 [Mo. St. Ann. § 5744, p. 4395]. * * * In 
order that the clause of the contract under consideration should avail to take the 
case out of the operation of the nonforfeitable statutes, after three annual 
premiums are paid, it must operate at the time of default.” 


This court then stated the reasons why the commutation of the policy into 
paid-up insurance provided for was conditional and not unconditional: “The 
stipulation under consideration presupposes the insured or owner must have not 
only the right, but the ability, for a period of three months, to choose one of the 
three options, before the paid-up clause would attach. If the insured should die 
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within three months, such a contingency is a condition subsequent, which would 
defeat the paid-up clause. * * * Again, suppose the insured or owner should 
become insane before the expiration of 3 months, then there would be no oppor- 
tunity to choose. * * * Therefore undoubtedly the paid-up policy provision was 
not unconditioned, but was upon the condition that the insured or owner should 
live and be able to exercise an inteligent choice of the three options for 3 months.” 

This court also found another objection to the policy which it stated, as 
follows: “Further, the stipulation in option 3 says the insurance shall be con- 
tinued as a nonparticipating endowment policy, ‘payable at the same time and 
under the same conditions as this policy.’ If there are any conditons in the 


policy affecting the payment, then that stipulation is conditional, and not absolute 
aud automatic.” 


In State ex rel. Metropolitan Life Insurance Co. v. Daues, this court upheld 
an opinion of the St. Louis Court of Appeals holding that the provision in the 
policy in question there was not “a provision for the unconditional commutation 
of the policy for nonforfeitable paid-up insurance.” The case was brought here 
by certiorari upon the claim that this decision was in conflict with the Bothmann 
Case. The provision was as follows: “Free Policy—After premiums upon this 
policy have been fully paid for three years or more, then in case of default in the 
payment of any subsequent premium the company will, without action on the part 
of the holder, continue this policy as a free policy, payable on the same conditions 
as this policy, but upon which no further payment of premiums shall be required, 
for a reduced amount in accordance with the following table.” 


The court held that there was no conflict, saying, that in the Bothmann Case: 
“The court pointed out various other provisions of the policy in that case which 
prevented such a clause from making the policy, upon default in the payment of 
premium, an unconditional commutation of the policy for nonforfeitable paid-up 
insurance. The only provision specifically mentioned by the Court of Appeals 
as having a like effect, with reference to the policy it had under consideration, 
was one to the effect that the policy continued to be contestable ‘for fraud or 
misstatement of age.’ Whether such a policy is ‘nonforfeitable,’ as that term is 
used in section 6154, was not passed upon in the Bothmann Case, nor has it ever 
been passed upon by this court so far as we are advised. However, the Court 
of Appeals did not rest its decision on so narrow a ground; it held generally 
that the provision for ‘a free policy, payable on the same conditions as this policy, 
but upon which no further payment of premium shall be required,’ is not, literally 
or in effect, a provision for an unconditional commutation into a nonforfeitable, 
paid-up policy. In this respect it follows closely Ross v. Capitol -Life Ins. Co., 
205 Mo. App. 243, 228 S. W. 889, which seems to have had the approval of 
Division 2 of this court in the Bothmann Case.” 


[2] It will be noted that section 5744 requires both an unconditional com- 
mutation of the policy and that such commutation be for nonforfeitable paid-up 
insurance. Commutation is (Webster’s International Dictionary) “the substitution 
of one form of payment for another.” It ‘would seem that the Bothmann Case 
was primarily based upon the fact that the commutation or the substitution of a 
new form of payment, provided by the policy there considered, was not uncon- 
ditional, but was subject to the condition of the insured making or failing to 
make a choice within a definite period of time after lapse. This court’s holding 
was that the automatic option substituting a new form of payment for that orig- 
inally provided must become effective immediately and unconditionally upon 
default without waiting for any act or choice by any one. But that alone is still 
not enough to satisfy the statute. In addition to becoming effective unconditionally, 
the new form of payment substituted, if it is to be paid-up life insurance for a 
reduced amount, rather than cash, or the temporary or extended insurance for the 
original amount for a limited time provided by section 5741, Rev. St. 1929 (Mo. 
Sct. Ann. § 5741, p. 4388), must be nonforfeitable insurance, in such amount 
(as a minimum) as the accumulated value of the policy will purchase (“the net 
value of which shall be equal to that provided for in this article’). The Ross 
Case, which is approved by the second reason given in the Bothmann Case, and 
State ex rel. Metropolitan Life Insurance Co. v. Daues, are also authority for 
the proposition that a provision that the paid-up insurance shall be “payable under 
the same conditions” as the original policy is not a provision for nonforfeitable 
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paid-up insurance because there may be conditions in the policy by which it might 
be forfeited. The Ross Case seems to go further than the other two and hold 
that, if the provision for commutation for paid-up insurance makes such insurance, 
by specific language or in effect, payable upon the same conditions as the old 
policy, it is not necessary for the beneficiary claiming under the policy to hunt 
up conditions therein and point them out to the court in order to make sections 
5741-5743 apply. According to the Ross Case, the mere fact that the provision 
for commutation for paid-up insurance leaves such insurance payable upon any 
condition puts these sections in effect. In other words, if there are to be no 
conditions for forfeiture, the automatic option should not say there is any con- 
dition. 

It is ordered that our writ of certiorari herein be quashed. 

Ferguson and Sturgis, CC., concur. 

Per Curiam. as 

The foregoing opinion by Hyde, C., is adopted as the opinion of the court. 

All of the Judges concur, except Hays, J., absent. 


REED v. PRUDENTIAL INS. CO. No. 18056. 
Kansas City Court of Appeals. Missouri. April 30, 1934. 
Rehearing Denied July 2, 1934. 
Certiorari Denied July 30, 1934. 
73 Southwestern Reporter (2d) 1027. 
1. INSURANCE. 

Estoppel cannot, in itself, give right to cause of action on policy, but insurer 
may be estopped from asserting that it did not approve or accept application for 
insurance. 

(For other cases, see Insurance, Dec. Dig. § 141[1].) 

2. INSURANCE. 

Where contract provides that insurance shall be in force upon approval of 
application, there is completed contract upon such approval, without issuance 
of policy. 

(For other cases, see Insurance, Dec. Dig. § 130[6].) 

3. INSURANCE. 

Mere delay in passing upon application for insurance is generally not 
sufficient, within itself, tu create estoppel to assert that application was not 
approved or accepted, even though premium is retained. 

(For other cases, see Insurance, Dec. Dig. § 130[4].) 

4. INSURANCE. 

In action on unissued life policy, representatives of insurer in charge of its 
local office held to have had authority to impart information to insured or his agent 
regarding disposal of insured’s application, and estoppel of insurer to assert 
that it did not accept application could be based on such statements of agents. 

(For other cases, see Insurance, Dec. Dig. § 141[1].) 

5. INSURANCE. 

Where life insurance agent had authority to take application and collect 
premium, agent’s receipt of premium and application constituted receipt by 
insurer, although agent never communicated fact of receipt to home office. 

(For other cases, see Insurance, Dec. Dig. § 129.) 

6. INSURANCE. 

In action on life insurance contract where policy was unissued at insured’s 
death almost two years after making of application, evidence that insurer's local 
agents answered insured’s inquiries regarding disposal of application with infor- 
mation tending to cause beliet that insurance would finally be consummated sus- 
tained recovery against insurer on theory that insurer was estopped to deny 
approval of application. 

(For other cases, see Insurance, Dec. Dig. § 128[2].) 

7. INSURANCE. : 

That life insured’s agent to ascertain why policy applied for by insured was 

not issued was mistaken as to amount of premium did not preclude recovery on 
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theory that there was no meeting of minds and no contract, especially where 
agreement in writing specified amount of premium. 

(For other cases, see Insurance, Dec. Dig. § 128[1].) 

&. INSURANCE. 

In action on life insurance contract, where insurer did not plead or prove 
that policy would have provided for forfeiture for nonpayment of premiums, if 
issued, or would have made payment of loss dependent upon payment of prem- 
tums, nonpayment of premiums for almost two years did not preclude recovery. 

(For other cases, see Insurance, Dec. Dig. § 128[2].) 

9. INSURANCE. 

In action on life insurance contract, although there was no direct evidence 
as to contents of application, finding that plaintiff was made beneficiary therein 
held authorized. 

(For other cases, see Insurance, Dec. Dig. § 128[2].) 

10. INSURANCE. 

In action on life insurance contract, testimony, of insured’s agent to ascer- 
tain why policy was not issued, that she believed that insurer had approved 
application because of statements of insurer’s agents, held competent, where 
plaintiff claimed insurer was estopped to deny acceptance of application. 

(For other cases, see Insurance, Dec. Dig. § 128[2].) 

13. INSURANCE. 

In action on life insurance contract, insurer sield entitled to credit for 
amount of unpaid premiums accrued upon policy at time of insured’s death. 

(For other cases, see Insurance, Dec. Dig. § 128|2].) 
i4. INSURANCE. 

Insurer's failure to issue life policy sued on Jield not to preclude recovery 
under statute allowing attorney’s fees and penalty for vexatious refusal to pay 
(Mo. St. Ann. § 5929, p. 4515). 

(For other cases, see Insurance, Dec. Dig. § 602.) 
1s. INSURANCE. s 

Where life insurer denies all liability, no demand is necessary to recover 
attorneys’ fees and penalty for vexatious refusal to pay (Mo. St. Ann. § 5929, 
p. 4515). 

(For other cases, see Insurance, Dec. Dig. § 602.) 

16. INSURANCE. 

Where life insurer assigned no reason for refusal to pay, and on trial of 
action on contract of insurance claimed that initial premium had not been paid, 
despite fact that insurer had tendered back initial premium, for which plaintiff 
held receipt, assessment of 10 per cent. penalty and attorneys’ fees sheld 
authorized (Mo. St. Ann. § 5929, p. 4515). 

(For other cases, see Insurance, Dec. Dig. § 602.) 

Appeal from Circuit Court, Lafayette County; Robert M. Reynolds, Judge. 

Action by Mary KE. Reed against the Prudential Insurance Company. Judg- 
ment for plaintiff, and defendant appeals. 

Affirmed on condition. 

Meservey, Michaels, Blackmar, Newkirk & Eager, of Kansas City, and 
Blackwell & Sherman, of Lexington, for appellant. : 

Kennard & Gresham, of Kansas City, and H. C. Chiles, of Lexington, for 
respondent. 3 

BLAND, Judge. 

This is a suit on a contract of life insurance. There was a verdict and judg. 
ment in favor of plaintiff in the sum of $1,000.00, together with the sum of $170.00 
damages and $350.00 attorneys’ fees. Thereafter, plaintiff remitted $70.00 of the 
amount of damages allowed. Defendant has appealed. 

The facts show that sometime during the summer of 1928, probably in the 
month of June or July of that year, one Clarence Reed, the husband of plain- 
tiff, was solicited at his residence in Kansas City, by one Kirby Lee Smith, 
Jjefendant’s agent, for life insurance upon Reed’s life and that an application 
for the insurance was there taken. 
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There is a dispute in the testimony as to what occurred at the time the 
application was signed. Plaintiff testified that her husband and Smith first 
talked about insurance out in the yard in her presence; that, thereafter, having 
agreed upon the terms and provisions of the contract, they went into the house 
and filled out the application; that she did not hear what was sad by them in 
the house but before they went in she heard them say that the policy was to be 
in the sum of $1,000.00 and that it was to be made payble to her as beneficiary; 
that her husband gave Smith some money,: but she did not see the amount 
thereof; that Smith handed Reed a receipt and the latter, in turn, handed it to 
plaintiff, saying, “Well, here is the receipt. You take care of this until we get 
the policy.” 

There is no dispute in the testimony that the application was taken and the 
receipt given. However, Smith, a witness for defendant, testified (by deposi- 
tion) that he did not turn in the application for the reason that the money 
required to be paid by Reed (the first premium) was never paid to him; that 
he neglected to take up the receipt; that at the time it was issued Reed promised 
to pay the money later, but never did so; that finally it was agreed that Reed 
should tear up the receipt (the latter having misplaced it) and Smith would 
destroy the application. 

The application was not produced at the trial but a blank corresponding to 
the one upon which the application was taken was produced and introduced in 
evidence. The receipt recited: 

“Received from Clarence Reed (name of person applying for this insurance) 
the sum of Four 50/100 Dollars, being payment of first monthly premium on 
account of Intermediate Monthly Premium policy applied for in The Prudential 
Insurance Co. of America on life of * * * 

“Tt is understood that if this payment is equal to the full first monthly 
premium on said policy (but not otherwise), the insurance shall take effect from 
the date of the application, in accordance with the provisions of the policy 
applied for, provided said application is approved and accepted at the Home 
Office of the Company, in Newark, New Jersey, under the plan, for the premium 
paid and amount of insurance applied for and provided the life proposed was in 
sound héalth on the date of the application. It is further agreed that said Com- 


pany will return the amount mentioned hereon if it declines to grant a policy on 
the above life. 


“TSigned] Kirby Lee Smith, Agent.” 

“Note—Unless you receive your policy, or your money is returned within 
four weeks from the date of this receipt, please notify the Company, giving the 
name of the person to whom paid, the amount paid and the date of payment.” 

The application contained clauses similar to those in the receipt, except that 
:t did not state that the company would return the premium in the event it 
declined to issue the policy and the “note” was not appended to the application. 

No policy having been received, plaintiff representing her husband, called 
at defendant’s Troost Avenue office along the latter part of September, 1928, 
and found that Smith had gone to California. She had noticed the “note” 
appended to the receipt but decided to give the company ample time to deliver 
the policy before taking up the matter with its agents. 


Defendant’s Troost Avenue office was composed of a superintendent, assist- 
ant superintendent, an investigator and various subordinate employees, including 
a cashier and solicitors. The soliciting agents’ express authority was limited 
to soliciting insurance, taking applications and collecting “the debit” or premi- 
ums. They were furnished with receipts and blank applications. They had 
authority to collect the first premium and to properly fill in and sign the receipt 
for the same and deliver it to the persons who signed the application for insur- 
ance. They also had authority to fill out the application. They had no authority 
to make contracts of insurance. The assistant superintendent had express 
authority to supervise the work of the solicitors, inspect their accounts and it 
was his duty to “check up and see whether the applications have been received 
when inquiries are made” at the office. The assistant superintendent also had 
the same authority as the solicitors in regard to soliciting insurance, taking 
applications, collecting premiums and issuing receipts. Plaintiff had no notice 
of the limitation on their authority. The evidence shows that Smith was the 
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assistant superintendent of the Troost Avenue office at the time he took the 
application in question; that he went to California on September 4th, 1928, where 
he remains in the service of defendant, but of course, he is no longer attached 
to the Troost Avenue office in Kansas City. 

Plaintiff testified that she went to the Troost Avenue office repeatedly to 
inquire about the insurance; that she talked to the cashier, the superintendent, 
the assistant superintendent, one Moore, who the evidence shows was a “special 
clerk,” “investigator” and “president of No. 2 office Troost Avenue,” and also 
one Wood, another agent; that she showed them the receipt; that the superin- 
tendent told her that he thought the policy would be issued; that he could not 
understand why it had not been issued and that he would look after it; that 
“every time I went there they promised me they would issue me a policy”; that 
the first time she was there she was told not to pay any more premiums until 
the policy was issued. 

The uncontradicted evidence shows that the company sent a man by the name 
of Wood to the house of insured on October 6th, 1928, to get the receipt and issue 
another in place thereof, which he did. Why this was done it not explained 
in the evidence. On cross-examination plaintiff testified that she went to 
defendant’s office several times before Wood called, showed them the receipt 
and asked why she had not heard about the insurance; that she asked why the 
policy had not come and they said “they would let me know what they were 
going to do about it”; that they did not tell her that the policy had been issued, 
“it was always just about the same thing. They would look it up and let me 
know and I would never hear from them until I would go back again”. “What 
did they say about the application? A. Well, they would just make me promises 
to see what they would do, and one would send me to someone else and they 
would send me from one manager or assistant manager to another all the time.” 

“Q. Werent you also told by these various people, or Mr. Moore, in par- 
ticular, when you talked to him, that the Company had no record of any money 
having been received or any receipt having been issued to Clarence Reed? 
A. No. 

“Q. He never told you that? A. No. 

“Q. No one ever told you that the application had been approved? A. No. 

“Q. Then the only reason you thought it had been approved was because 
they kept telling you that they would look it up? A. And promising me the 
policy at different times. 

“Q. Awhile back you said they didn’t promise to issue you a policv— 

“The Court: Never mind about ‘awhile back.’ . 

“Q. Did they promise to issue the policy? A. Mr. Wood said when he took 
up that receipt that he would bring the policy.” 


She further testified that she was told at the office that the application had 
been sent to the Home Office; that “they had a letter from the Home Office 
in regard to the application,” but she did not see. it (the letter); that she and 
her husband had “talked about obtaining other insurance in case this policy was 
not issued,” and she, at one time, asked Moore that the premium be returned 
so that insured could take out other insurance; that Moore stated that defendant 
company “was as good as there was, was a good responsible company. Why 
not let them issue the policy,” and did not give the premium back. She further 
testified that she was not told expressly that the application had been approved 
but that, from her conversations with the company’s agents, she arrived at the 
conclusion that the company had approved it; that beginning with’ her first visit 
to the office she looked after the whole matter for her husband; that the latter 
did not go to the office of the company at any time; that her husband was in 
good health at the time the application was signed and continued in good health 
until about six months before he died, which event occurred on July 27th, 1930; 
that when Wood called for the receipt he told plaintiff that he would send it to 
the Home Office; that he gave her another just like it except it was dated 
October 6th, 1928 and was signed by Fred M. Wood, agent, instead of Kirby Lee 
Smith, agent. 


After insured died and plaintiff had placed the claim against defendant in 
the hands of attorneys, Moore came out to see her and said he wanted to give 
her a check. She did not look at the check but referred him to her attorneys. 











— 
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After the death of her husband she talked to Mr. Metcalf, superintendent, and 
he promised her that the company would make a settlement; that he would let 
her know in a few days. 

Moore testified that he was employed directly by the Home Office and worked 
under the local superintendent “on special cases”; that after the death of insured 
he was directed by the superintendent, upon instructions from the- Home Office, 
to see plaintiff and paygthe face of the receipt and take it up; that he went to 
the house and plaintiff said she could not produce the receipt because it was 
in the hands of her attorneys; that he offered to pay her the face amount of 
whatever the receipt called for. He further testified that prior to the death of 
insured, when plaintiff was in defendant’s office and wanted the money returned 
that she had paid, she showed him a receipt given by Wood for $4.50; that he 
then went through the records of the office but failed to find where any application 
had been turned in, or where there had been any receipt for $4.50 upon the 
application. Plaintiff testified that no one told her at any time that there was 
no record in the office concerning the application and receipt. Moore further 
testified that when an application was taken and the first premium collected by 
the soliciting agent, the usual routine would be that the application was delivered 
to the office of the superintendent in charge of the district in which the solicitor 
was employed; that a record of the application would there be made and it would 
then be sent to the Home Office for approval or disapproval. 

Moore admitted that he did not get in touch with Smith to find out what had 
become of the application, stating, that Smith before he left for California had 
told the witness that he had destroyed the application. However, it appears that 
Smith left before plaintiff’s first visit to the office of the defendant and, therefore, 
before. any complaint had been made by plaintiff. He further testified that Smith 
could not have turned in the application through the California office because it 
lad to be turned in from the office in the city where it*was taken. However, the 
assistant divisional manager of the Home Office testified (by deposition) that 
there are rare instances where the application might be sent by the soliciting agent 
direct to the Home Office. This witness testified that he had the records at the 
Home Office of the company, relative to its Kansas City business, searched and 
did not find any record of any application having been received or acted upon 
from the insured. No search was made of the records relating to the California 
business of the company and what search was made was not made by the witness 
and there is no reason disclosed in the evidence as to why the deposition of the 
person who actually made the search could not have been taken. 


Wood testified that he was sent out from the office to interview plaintiff 
about the insurance; that he did not remember what the occasion was for his 
going out, but when shown the receipt he testified that he gave it to plaintiff 
at the time and if he did take up the old receipt given by Smith, under the 
practise it would have been turned in to the office. 

[1] It is insisted by defendant that its instruction in the nature of a demurrer 
to the evidence should have been given for the reason that the petition and the 
main instruction of plaintiff bases her right of recovery upon estoppel and a 
contract of insurance may not be created by estoppel. It is true that estoppel 
does not, in itself, give right to a cause of action. Mitchell v. Am. Mut. Ass’n, 
226 Mo. App. 696, 46 S.W.(2d) 231, 237. However, there is no question but 
that under some circumstances an insurance company may be estopped from 
asserting that it did not approve or accept an application for insurance. 32 C. J. 
b. 1106; Insurance Co. v. Stone, 61 Kan. 48, 58 P. 986; Williams v. Ins. Co., 102 

Kan. 74, J P. 545; 1 Joyce on Ins. (2d Ed.) pp. 243, 244; 1 Cooley’s Briefs 
on Ins. 596 (2d Ed.); Sadie Richmond v. Travelers’ Ins. Co., 123 Tenn. 307, 
130 S. W. 790, 30 L. R. A. (N. S.) 954, 956; Great So. Life Ins. Co. v. Dolan 
(Tex. Civ. App.) 239 S. W. 236; Beswick v. Casualty Co., 206 Mo. App. 67, 226 
S. W. 1031; Rhodus v. Ins. Co., 156 Mo. App. 281, 137 S. W. 907. 

[2, 3] The question to be decided is whether there are sufficient facts dis- 
closed in the record, which, if found by the jury, would give rise to estoppel 
on the part of defendant to say that it did not approve or accept the application. 
Of course, where the contract provides that the insurance shall be in force upon 
the approval of the application, there is a completed contract upon such approval 
without the issuance of a policy. 1 Cooley’s Briefs on Ins. p. 601 (2d Ed.); 
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Pickett v. Equitable Life Assur. Soc. (Mo. App.) 27 S.W.(2d) 452. It is true, 
as claimed by defendant, that the general rule is that mere delay in passing upon 
an application for insurance is not sufficient, within itself, upon which to base 
estoppel, even though the premium is retained. 32 C. J. p. 1106; Miselhorn v. 
Mut. Res. Fund Life Ass’n (C. C.) 30 F. 345; New York Union Mut. Ins. Co. v. 
a Pa. 72; Indiana Nat. Life Ins. Co. v. Maines, 191 Ky. 309, 230 
S. W. 54. ‘ 

“Silence operates as an assent, and creates an estoppel, only when it has the 
effect to mislead. There must be such conduct on the part of the insurer as 
would, if it were not estopped, operate as a fraud on the party who has taken, 
or neglected to take, some action to his own prejudice in reliance upon it.” 1 
Cooley’s Briefs on Ins. (2d Ed.) p. 596. 

“There are cases to the effect that delay will hold the company, where the 
party making the application has been misled into believing that the insurance 
would be accepted, and, relying thereon, has refrained from obtaining other insur- 
ance. Here, it is observed, arises the element of injury and the consequent 
estoppel.” Richmond v. Travelers’ Ins. Co., 123 Tenn. 307, 130 S. W. 790, 791, 
30 L. R. A. (N. S.) 954, 956. 

“The company may be estopped to’ deny an acceptance of an application 


where the applicant was led to believe and did believe, that it had been accepted.” 
a2 C. Je pz 1106: 


[4] Much depends upon the authority of those in charge of defendant’s 
Troost Avenue office in making statements relative to the insurance as to whether 
the facts in this case are sufficient to support a claim of estoppel. While it may 
be (we do not say) that these persons were not such agents as those who have 
the power to make contracts of insurance, or waive or modify any of the condi- 
tions or terms thereof (pf course, they had no express authority to do those 
things), nevertheless there is no question but that, being the local representatives 
of defendant in charge of its office, they had authority to impart information 
to the insured or his agent, relative to the matter of his application for insurance. 
Preferred Acc. Ins. Co. v. Stone, 61 Kan. 48, 54, 55, 58 P. 986. In this con- 
nection it will be remembered that the assistant superintendent had express 
authority “to check up and see whether the applications have been received when 
inquiries are made.” He, therefore, had express authority to receive inquiries. 
From statements made of the character mentioned, it was within the province 
of the jury to find that the application had been forwarded to the Home Office 
and that it had written a letter in reference to the same, because such information 
was imparted to plaintiff. The statement of the superintendent that he could not 
understand why the policy had not been received shows that he understood that 
the application had been sent to the Home Office. In fact there is very little, 
if any, evidence tending to show that the application was not received at the 
Home Office. 

[5] Defendant insists that the premium was never received at the Home 
Office but the evidence shows that Smith had authority to take the application 
and collect the premium, consequently, his receipt of the premium and the appli- 
cation was that of the company, as though they. had been received directly at the 
Home Office, even though he never had communicated the fact that he had 
received them to that office. National Hotel Co. v. Merchants’ Fire A. Corp., 183 
Ill. App. 71; Mutual Life Ins. Co. v. Abbey, 76 Ark. 328, 88 S. W. 950: Mann- 
heim Ins. Co. v. Chipman (D. C.) 124 F. 950; Robinson v. U. S. Benev. Soc., 132 
Mich. 695, 699, 94 N. W. 211, 102 Am. St. Rep. 436; New York Union Mut. v. 
Johnson, supra. 


[6] On account of the apparent conflict between plaintiff’s testimony on direct 
and cross-examination, there is some question as to whether plaintiff was told 
by those in charge of defendant’s Troost Avenue Office, when she called there, as 
to whether the policy would be issued or, merely, that the delay was due to the 
fact that the company had not made up its mind as to what it intended to do. 
However, she does testify that Wood told her when he called at her house to 
take up the receipt that Smith had given her, that he would bring the policy, 
inferring that the application had been approved. 

It may well be commented upon, here, that there is no explanation as to why 
this receipt was taken up and another given in its place by the defendant. It is 
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possible that it wanted to get the original receipt in order to investigate the 
matter, but it appears that it did not communicate with Smith, who knew all about 
the circumstances surrounding the issuance of the receipt. Neither was plaintiff 
advised that an investigation had been made and it was found that there was no 
record of any application. On the other band she was told that the application 
had been sent in and that she should wait, leading her to believe that the insur- 
ance would be consummated. The fact that defendant sent Wood to take up the 
receipt was evidence that it knew that an application for insurance had probably 
been taken upon the life of Reed by Smith. Yet, there is no evidence of any 
investigation having been made of the matter outside of the records of the local 
and home offices, and the testimony of the searcher at the Home Office was not 
produced. Another circumstance that is worthy of comment is that there were 
other persons connected with the Troost Avenue office of defendant, aside from 
Moore, Smith and Woods, who dealt with plaintiff, yet, defendant did not 
produce the testimony of any of these others. 

Taking plaintiff's testimony, as a whole, it would seem that the jury could 
arrive at the conclusion that information was imparted to her which was calculated 
to cause her to believe, and she did believe, that if the application had not been 
approved in fact, and that it was only the matter of the issuance of the policy 
that help up the consummation of the whole transaction, at least there was no 
quesion but that the insurance would be consummated without informing her of 
just what was holding up the matter. Mcore told her when she told him that 
she wanted her money back so that she and her hubsand would know that 
defendant was not going to issue the policy thus allowing them to obtain it in 
another company that the defendant company was a good company and she should 
allow it to issue the policy, leading her to believe that the company had decided 
te issue it. She relied upon the information imparted to her and waited for 
months and until, finally, her husband became ill and could not obtain insurance 
elsewhere. Defendant comments upon the fact that insured obtained a $300.00 
accident policy elsewhere but we place no importance on this fact. There is no 
explanation given in the record, nor does any occur to us, why the company 
could not make up its mind, over a period of nearly two years, whether it wanted 
to issue the policy in question. Defendant’s agents were informed by plaintiff 
that if it did not desire to issue the policy that insured wanted to take a policy 
in some other company. Yet, knowing that insured desired insurance of this 
character and amount, it still put plaintiff off with hopeful and encouraging 
information tending to cause her to believe that the insurance would finally be 
consummated and preventing her from procuring such insurance elsewhere. _We 
have no doubt but that there are sufficient facts disclosed in the record to create 
a basis for estoppel against defendant to deny that it approved the application. 


[7] Plaintiff testified that she did not know that the $4.50 was to be a monthly 
premium, but thought the premium of $1,00 was to be paid weekly after the policy 
was issued; that she thought that the $4.50, paid at the time the receipt was given 
and the application taken, was not for insurance for a month but only until the 
policy was received. From this testimony defendant says that there was no meet- 
ing of minds and, therefore, no contract. It makes no difference what plaintiff 
thought about this matter. The evidence shows that she was constituted insured’s 
agent for the purpose of interviewing the representatives of defendant in reference 
to the delayed approval of the application and the issuance of the policy. The evi- 
dence shows that so far as making the contract, itself, is concerned, this was done 
on behalf of the insured by himself, personally, and the receipt and application; 
shows that $4.50 was to be the monthly premium. In view of the fact that the 
agreement was in writing and provided for a monthly premium of $4.50 it would 
scem to be immaterial what one of the parties thought about it, in any event. Rich- 
mond vy. Travelers’ Ins. Co., supra, 123 Tenn. 307, 130 S. W. 790, 30 L. R. A. (N. 
S.) loc. cit. 956. 

[8] It is insisted that the demurrer should have been sustained for the reason 
that the alleged contract would have expired long prior to the death of insured on 
account of the fact that only one month’s premium was paid. The answer did not 
set up any affirmative defense based upon the failure to pay the premiums. There 
is nothing in the evidence to show that had the insurance been consummated in the 
usual way that the policy would have provided for a forfeiture of the insurance 
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for the nonpayment of premiums, or that the covenant of the company to pay the 
loss and that of the insured to pay the premiums, would have been dependent. It 
is therefore, unnecessary for us to say what would have been the effect had any 
such provision of the policy been pleaded or shown in evidence, (on this point see 
Baiie v. Ins. Co., 73 Mo. 371) and likewise, what effect should be given the state- 
ments of the defendant’s agents, that no further premiums would be payable until 
the policy should be received. 

[9] It is also contended that there is no showing that there was an agreement 
between insured and Smith that plaintiff was to be the beneficiary. While, it is 
true that plaintiff testified that she did not see the application and she did not know 
whether her name was mentioned in it as the beneficiary, we construe her testimony 
to mean that the terms of the application were discussed and agreed upon out in 
the yard in her presence and that nothing was left but the drawing up of the 
application and that it was only for this purpose that her husband and Smith went 
into the house. We think that the jury could well infer from these circumstances 
that she was made beneficiary in the application. In this connection it is difficult 
to understand why defendant tendered back the premium to plaintiff except on the 
theory that she was the party entitled to sue upon the contract, that is to say, the 
beneficiary. We say this regardless as to whether, technically, the tender should 
have been made to her, even if she was the beneficiary. The mere possession by 
her of the receipt would not entitle her to the money. 

It is claimed that there is no evidence that insured was led to believe that the 
application had been approved and was thereby caused to refrain from obtaining 
the insurance elsewhere. What we have said disposes of this contention. 

[10] It is claimed that the court erred in permitting plaintiff, over the objec- 
tion of defendant, to testify that she believed the company had approved the applica- 
tion. There is no merit in this contention, in view of the fact that her belief, as her 
husband’s agent was an issue in the case. 32 C. J. p. 1106, par. 195; Murphy v. 
Elec. Park Amusement Co., 209 Mo. App. 638, 241 S. W. 651. 

[13] It is insisted that the verdict fails to give defendant credit for the amount 
of the premiums that had accrued upon the policy at the time of the death of 
insured, which were not paid. We think this contention must be sustained. Kee- 
ton v. National Union (Mo. App.) 182 S. W. 798. This will require a remittitur of 
$108.00 from the amount of the judgment. 

[14, 15] It is urged that there is no basis for the allowance of the statutory 
penalty and attorneys’ fees in this case, as no policy was issued and there is no evi- 
dence of vexatious refusal to pay. The fact that no policy was issued does not 
make inapplicable the statute (Mo. St. Ann. § 5929, p. 4515) allowing the penalty 
for vexatious refusal to pay and attorneys’ fees. State ex rel. v. Bond & Surety 
Co., 279 Mo. 535, 553, 215 S. W. 20. However, it is contended that there was no 
demand for the payment of the insurance prior to the bringing of the suit. It is 
well settled that no demand is necessary when the company denies all liability. Liebel 
v. Met. Life Ins. Co. (Mo. App.) 241 S. W. 647. . 


After insured’s death defendant’s superintendent promised to let plaintiff 
know in a few days whether the company would make a settlement with her. Her 
attorneys took up the matter with both the Home Office and its office in Kansas 
City and received a letter from the latter office, stating that the matter had been 
referred to the company’s legal department. There is no evidence that any reason 
was ever assigned as to why the insurance was not paid. 

[16] Defendant says that it had a right to rely upon its witnesses who testified 
that no premium was received and “also to‘4itigate this case on the proposition that 
it was not estopped from asserting a complete defense.” There is no evidence that 
it was relying upon any such defenses when it refused to pay. See Buffalo Ins. 
Co. v. Bommarito (C. C. A.) 42 F.(2d) 53, 70 A. L. R. 1211. The fact that defend- 
ant tendered back the premium is an admission that it was received. Scofield v. 
Am. Mut. Ins. Co., 227 Mo. App. 166, 52 S.W.(2d) 205; Wells v. Elec. Co., 108 Mo. 
App. 607, 84 S. W. 204. The receipt, itself, which defendant admittedly knew was 
in plaintiff's hands, was evidence that it had been paid. 32 C. J. p. 1204. 

It has been held that the refusal to pay insurance without giving a reason con- 
stitutes evidence of vexatiousness. (Jabin v. Nat. Acc., 226 Mo. App. 342, 41 
S.W.(2d) 874), and that changing the ground for refusal after suit has been filed, 
is also such evidence. Fay v. Aétna Life Ins. Co., 268 Mo. 373, 187 S. W. 861. In 
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this case there was no ground whatever assigned for the refusal to pay. We think, 
therefore, there was evidence from which the jury could assess the 10% penalty and 
attorneys’ fees. 

If plaintiff, within ten days, will remit the sum of $108.00 from the face of the 
judgment, the judgment will be affirmed. Otherwise, the judgment will be reversed 
and the cause remanded. 

All concur. 


BARRASE v. METROPOLITAN LIFE INS. CO. No. 437. 
Supreme Court of New Jersey. Aug. 3, 1934. 
174 Atlantic Reporter 165. 
1. INSURANCE. 


In action on life policy, testimony of husband that insured wife was always on 
her feet and that she never complained, and testimony of family friend that he 
had frequently seen insured in her own house and in witness’ home in apparently 
good condition, held without evidential value on question whether insured had 
disease or was in sound health at time issuance of policy. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

2. INSURANCE. 

Irrespective of fraud or knowledge by insured of her true condition, recovery 
could not be had upon life policy if insured, contrary to policy conditions, was not 
in sound health when policy was issued and within two years before issuance 
thereof insured had been attended by physician for pulmonary tuberculosis. 

(For other cases, see Insurance, Dec. Dig. §§ 291[3], 292.) 

Apeal from District Court, Union County, First District. 

Action by Joseph Barrase, administrator of Carmonica Barrase, deceased, also 
known as Carmela Di Giacomo Barrase, deceased, against the Metropolitan Life 
Insurance Company. Judgment for plaintiff, and defendant appeals. 

Reversed. 

Argued May term, 1934, before Lloyd, Case, and Donges, JJ. 

Herbert R. Baer, of Newark, for appellant. 

Case, Justice. 

The action was upon an insurance policy issued by the defendant company 
covering the life of plaintiff’s decedent. The judge, sitting without a jury, gave 
judgment to the plaintiff. Defendant appeals. 

The specification of determinations sets out, and appellant’s brief argues, num- 
erous rulings, to which exception was taken. We think, however, that the subject- 
matter will sufficiently appear in the discussion of appellant’s point 3, which is 
that the trial court erred in not finding affirmatively upon the defendant’s eighth 
request as follows: “That under and by virtue of the terms and conditions of the 
policy herein sued on, the policy of insurance in this particular case is void, and 
there can be no recovery of the sum payable under the policy.” 

The policy was issued November 2, 1931, and the insured died of pulmonary 
tuberculosis April 17, 1932. The policy contained, amongst other provisions, the 
following: “If, (1) the Insured is not alive or is not in sound health on the date 
hereof; or if (2) * * * the Insured * * * has, within two years before the date 
hereof, been attended by a physician for any serious disease or complaint, or, 
hefore said date, has had any pulmonary disease, * * * then, in any such case, the 
Company may declare this Policy void and the liability of the Company in the case 
of any such declaration or in the case of any claim under this Policy, shall be 
limited to the return of premiums paid on the policy * * * .” 

[1] The only medical testimony was given by Dr. Marshak, a practicing physic- 
ian of the state of New Jersey, and a specialist in tubercular diseases. He testi- 
fied that he had physically examined the insured on June 17, 1928, at the Hudson 
County Tuberculosis Clinic in Bayonne, and found that she was suffering from 
pulmonary tuberculosis which, on the basis of that examination, he classed as 2 B; 
that at the same time he had X-ray photographs taken, and upon the showing of 
those photographs changed the classification from 2B to 3B because the type of 
tuberculosis shown by the photographs was more serious than had been disclosed 
by the physical examination; that on the date mentioned the sputum of the insured 
was tested and showed positive for pulmonary tuberculosis; that the witness had 
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again attended the insured in September, 1930, and found that she was still suffer- 
ing from tuberculosis and that her sputum was positive; that he treated her again 
in October and still again in November of the same year and then advised sani- 
tarium treatment; that the witness had seen the insured again in December, 
1931, at the Bayonne Hospital, and that she was then suffering from the same tuber- 
cular condition that she had had in 1928 and 1930, but that the disease had mean- 
while been progressive and had included in its development a toxic joint and muscle 
condition; that the insured’s condition in 1928 and 1930 constituted a serious disease 
or complaint, and that in the opinion of the witness the insured was not in sound 
health on November 2, 1931, the date of the policy, but was then suffering an active 
tuberculosis. There was no contradiction of that testimony. It is true that the 
plaintiff, husband of the deceased insured, testified, over objection by the defend- 
ant, that prior to November 2, 1931, the insured “was always on her feet, cooking 
for me and serving on me,” had “never complained to me,” and so far as the wit- 
ness knew had not called in a doctor for treatment before December, 1931; and 
that a friend of the family testified, likewise over objection, that the witness had 
frequently seen the decedent in her own house and in the witness’ home, and that 
“she look in good condition with me.” But this testimony is of the character declar- 
ed by the Court of Errors and Appeals in McAuliffe v. Metropolitan Life Insur- 
ance Co., 93 N. J. Law, 189, 107 A. 258, to be without evidential value on the ques- 
tion whether the deceased had disease cr was in sound health. 

[2] We conclude that the proofs demonstrate, without contradication, that the 
deceased was not in sound health on the date of the policy and that the insured 
had, within two years before that date, been attended by a physician for a serious 
disease or complaint and that before that date she had a pulmonary disease. It 
follows that the company was thereupon, by the terms of the policy, authorized to 
declare the policy void and to limit its liability to the return of the premiums paid 
on the policy. The company did declare the policy void and made a tender, which 
was refused, of the amount of the premiums paid on the policy. 

The question of fraud does not enter; and we need not determine whether 
the insured had knowledge of her true physical condition. The terms of the 
policy, supplemented by uncontradicted proof of the physical condition and history 
and by the declaration of the company voiding the policy, are determinative. 
McAuliffe v. Metropolitan Life Insurance Co., supra; Prahm v. Prudential Insur- 
ance Co., 99 N. J. Law, 288, 122 A. 752: Orsini v. Metropolitan Life Insurance Co., 
9 N. J. Misc. 407, 154 A. 201. The trial judge should have found as requested. 

The judgment of the district court is reversed. 

KATSCH v. METROPOLITAN LIFE INS. CO. 
Municipal Court of City of New York, Borough of Manhattan, Third District. 
June 29, 1934. 
273 New York Supplement 58. 
INSURANCE. 

Plumber’s helper, who as result of permanent injury to arm, was unable to 
use arm without severe pain and premature fatigue, which had paralyzing effect, 
was “totally and permanently disabled” within policy. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

Action by Louis Katsch against the Metropolitan Life Insurance Company. 

Judgment for plaintiff. 

Harris Jay Griston, of New York City (George C. Baron, of New York City, 
of counsel), for plaintiff. 

Tanner, Sillcocks & Friend, of New York City (Charles B. LaVoe, of New 
York City, of counsel), for defendant. 

PrIncE, Justice. 


On the question of what shall be deemed a fair interpretation of the provision 
of the policy on which plaintiff predicates his cause of action, I find myself in 
accord with a case in point, Arico v. Prudential Insurance Co. of America 
(Second Dept.) App. Div. ——, 271 N. Y. S. 241, 242, decided April 20, 1934, 
wherein the court said: “We are of opinion that a fair interpretation of the policy 
means, in the circumstances, plaintiff’s inability to carry on the occupation in 
which he had been trained and working during all his working life, namely, that 
of a worker at a macaroni mixing machine, or employment in work of the same 
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geucral character where he may be gainfully employed in an occupation reasonably 
comparable in type and remuneration to that in which he was employed at the 
time of the accident. See Foglesong v. Modern Brotherhood of America, 121 Mo. 
App. 548, 97 S. W. 240.” 

The evidence establishes without a doubt that the plaintiff, because of an 
injury to his arm resulting in two broken bones, finds himself unable to use the 
arm at all without suffering severe pain. The evidence further satisfies me that 
any attempt to use the injured arm results in premature fatigue and has a 
paralyzing effect upon it, and that the working capacity of the arm has been 
sc reduced, in the force with which plaintiff is able to exert with it, as to 
render it practically useless for remunerative employment of the character which 
plaintiff had been able to obtain before the accident. It is apparent that a 
laborer following his usual vocation needs both of his hands and arms, for 
without the use of both he can no longer engage in labor. The plaintiff was a 
laborer, to wit, a plumber’s helper. The present condition of his arm is per- 
manent, as evidenced by a reading of the X-ray pictures and the medical testimony 
adduced at the trial. I therefore find that the plaintiff is totally and permanently 
disabled, and, as he is unable “in the exercise of ordinary or common care and 
prudence, to transact or perform the substantial and material acts necessary to 
the perforrhance of the duties of each and all of his occupations.” Metropolitan 
Life Insurance Co. v. Bovello, 56 App. D. C. 275, 276, 12 F.(2d) 810, 811, 51 A. 
L. R. 1040. 

Judgment for the plaintiff; ten days’ stay. 


GOLDMAN v. NEW YORK LIFE INS. CO. 
Supreme Court, Westchester County. Jan. 6, 1934. 
273 New York Supplement 151. 
1. INSURANCE. 


Mere delivery of application for life policy to insurer’s agent, which applica- 
tion provided that delivery of policy and payment of premium in full during 
applicant’s life time were prerequisites to effecting of insurance, did not effect 
insurance. 

(For other cases, see Insurance, Dec. Dig. § 175.) 

2. INSURANCE. 

Insurer held not estopped to deny effectiveness of life policy because insured 
was treated by physician between time of medical examination and delivery of 
policy, by delivering policy to insurer’s agent after insured had been treated, 
where insurer had no knowledge of such treatment when writing policy nor when 
agent accepted part payment of premium and deposited such amount with insurer. 

(For other cases, see Insurance, Dec. Dig. § 292.) 

3. INSURANCE. 

Writing of life policy after insured was consulting physician subsequent to 
insurer’s medical examination, and predating policy, did not effect insurance, where 
insured did not comply with terms necessary to make effective contract of insur- 
ance. 

(For other cases, see Insurance, Dec. Dig. § 175.) 

Action by Annie Goldman, beneficiary named in a life insurance policy, to 
recover the amount stated in the policy, against the New York Life Insurance 
Company. The action was tried before the court upon stipulation that the court 
discharge the jury and direct a verdict. 

Verdict directed for defendant. 

Benjamin T. Dannenberg, of New York City, for plaintiff. 

Clark & Davis, of White Plains, for defendant. 

Rocers, Justice. 

[1] The application was simply a request for insurance. Its mere delivery by 
the applicant to the agent for the company did not effect insurance. It had to be 
acted upon favorably by the company. 

The application itself provided that three conditions must prevail before 
insurance became operative: Delivery of the policy, payment of the premium in 
full during the applicant’s lifetime, and no treatment had by a physician between 
the time of the medical examination and the delivery of the policy. Insurance 
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could have been effected as of the date of the application had the applicant paid 
the premium in full at the time of making the application; but he did not elect 
to avail himself of this privilege permitted by the terms of the application. 

[2] Even if it could be held that there was constructive delivery of the policy 
on May 12, 1930, and waiver of the payment of the full amount of the premium 
on May 14, 1930, the other essential to the existence of insurance—no treatment 
by a physician between the time of the medical examination and the delivery of 
the policy—was breached, and, therefore, the policy never became effective. 

The applicant was treated daily by a physician from May 6 to May 12, 1930, 
inclusive. which was during a period after the time of the medical examination 
and before the delivery of the policy. The company had no knowledge of this 
treatment when it wrote the policy and turned it over to the agent for delivery 
upon payment of the premium. Nor did the company or the agent know of the 
treatment when the agent accepted part payment of the premium and deposited the 
amount collected with the company. Therefore, there was no waiver or estoppel 
on the part of the company of the provisions in the application as to treatment by 
a physician. 

[3] When the policy was written May 8, 1930, it was predated May lst, as 
requested in the application. Neither the writing of the policy or the predating gave 
it force to effect insurance. The three essentials, above referred to, were necessary 
to make it an effective contract of insurance. 

Because the applicant was treated by a physician before the policy became a 
binding contract, the defendant is entitled to a verdict in its favor. 








In re REINIGER’S ESTATE. 
Surrogate’s Court, Albany County. May 23, 1934. 
273 New York Supplement 550. 
INSURANCE 


Promise of insurer’s agent, at time of soliciting policy, to pay proceeds to 
brother who was taking out policy and was to pay premiums, constituted election 
by insurer to designate him beneficiary under policy. 

(For other cases, see Insurance, Dec. Dig. § 156[1].) 

Discovery proceeding in the matter of the estate of Thomas A 
deceased, by Mildred A. Naulty Reiniger, administratrix, against Arthur 

Decree in accordance with opinion 

O'Connell & Aronowitz, of Albany (Stanton Ablett. of Albany, of 
for petitioner. 

Howard J. Reilly, of Mechanicviile, for respondent. 

ROGAN, Surrogate. 

This is a discovery procecding brought by Mildred A. Naulty Reiniger, the 
widow and administratrix of the estate of the decedent, for the purpose of secur- 
ing possession of the proceeds of certain moneys paid by the Prudential Insur- 
ance Company of America to respondent, Arthur Reiniger, a brother of deced 
nt. on a certain policy of insurance on the life of decedent. The facts so far 
as pertinent are as follows: On December 20, 1926, the re ieontens made application 
through the local agency of the Prudential Insurance Company of America for in- 
surance upon the life of his brother, Thomas A. Reiniger. The company thereupon 
issued policy No. 69168057, which was in force at the time of the death of decedent 
on May 25, 1932. It was the usual industrial form policy and contained the usual 
facility of payment clause. On June 4, 1932, the company paid the sum of $1,871.10 
to the respondent under the facility of payment clause of the policy, there being 
no named beneficiary. The respondent had possession of said policy of insurance 
from the date of its delivery down to the time he surrendered it to the company 
aiter the death of decedent. It is uncontradicted that all of the premiums were 
paid by the respondent herein. 

Rolland Morris, the agent who wrote the insurance, testified that at the time 
the respondent made application to the company for insurance, he told him that in 
the event of the death of his brother, Thomas A. Reiniger, the proceeds of the 
policy would be paid to him, and he also stated that he informed the deceased that 
his brother, the respondent herein, was desirous of obtaining insurance upon his 
life, and that the deceased expressed his willingness that such policy should issue 
“as long as he didn’t have to pay it.” Subsequent to the issuance of the above- 
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mentioned policy, the petitioner and deceased married, but they resided together 
only a short time thereafter, and were separated at the time of his death. 

The petitioner claims that she, as administratrix of the estate of decedent, is 
entitled to the proceeds of the policy less the amount of premiums and funeral ex- 
penses actually paid by the respondent. Letters of administration were issued on 
February 15, 1933. 

[2] I cannot agree with such contention. It seems entirely apparent from the 
record that the purpose with which the policy was first taken out was for his own 
(respondent’s) benefit and protection. The testimony of the agent Morris, who 
represented the company, shows conclusively that the deceased signed the applica- 
tion with the understanding that the proceeds would be paid to the respondent. He 
also testified that at the time he solicited the business from the respondent he told 
him “the policy would be paid to him, inasmuch as he was taking the policy and 
was to pay the premiums.” Coupled with the fact that he paid the premiums, re- 
tained the policy, and fulfilled his part of the agreement regarding the submission 
of proof of death, the company paid him the proceeds of the policy. The promise 
on the part of the insurance company to pay the party procuring the policy and 
paying the premiums constitutes an election on the part of the company to desig- 
nate a certain person the beneficiary under the policy. Shea v. United States In- 
dustrial Insurance Co., 23 App. Div. 53, 48 N. Y. S. 548; Tarasowski v. Prudential 
Insurance Co. of America, 113 Misc. 248, 251, 184 N. Y. S. 264, 266; Matter of 
Dickman’s Estate, 142 Misc. 207, 254 N. Y. S. 502. The court, in Tarasowski v. 
Prudential Insurance Co. of America, supra states: “In the Shea Case the court 
said that the promise to pay the party procuring the policy and paying the premiums 
‘had the force of a present election upon part of the company to exercise the op- 
tion in this regard in faver of the plaintiff. This does not change or vary the 
terms of the policy; it is an agreement in addition thereto, and entirely consistent 
therewith, which may rest in parol and be enforced according to its terms.’ We 
do not understand that this doctrine has been * * * overruled by any decision, at 
least by any * * * courts of this state.” 

It would seem on equitable grounds alone that it would be unjust and unfair 
to compel a brother who had provided a livelihood for a younger brother, and who 
has paid the necessary expenses for his proper burial, to pay the proceeds of an 
insurance policy which he had procured upon the life of such brother, to the admin- 
istratrix of the estate who had neither contributed in any manner towards the pay- 
ment of any premiums on the policy, and who did not even know of its existence. 

On the authorities stated I find that the estate of this decedent has no interest 
in the policy of insurance here in question, and the proceeding is, therefore, dis- 
missed. Enter decree accordingly. 


FINKELSTEIN v. METROPOLITAN LIFE INS. CO. 
Supreme Court, Appellate Term, First Department. July 25, 1934. 


279 New York Supplement 629. 
INSURANCE. 
Where insured’s physician advised him to submit to operation for hernia and, 
ii physician’s opinion, prudent man would have followed such advice, insured’s 
condition held not “total and permanent disability’ within meaning of disability 
provisions of life policy. 
(For other cases, see Insurance, Dec. Dig. § 516.) 


Appeal from Municipal Court, Borough of Manhattan, First District. 

Action by Hyman Finkelstein against the Metropolitan Life Insurance Com- 
pany to recover benefits for total and permanent disability under a policy of life 
insurance. From a judgment for plaintiff (151 Misc. 113, 270 N. Y. S. 598, 83 I. L. 
J. 439), defendant appeals. 

Reversed, and complaint dismissed on the merits. 

Argued June term, 1934, before Callahan, Frankenthaler, and Shientag, JJ. 

Tanner, Sillcocks & Friend, of New York City (Frederick C. Tanner and 
Leonard M. Gardner, both of New York City, of counsel), for appellant. 

Wikler, Gottlieb & Wikler, of New York City (Harry A. Gottlieb, of New 
York City, of counsel), for respondent. 

Per Curiam. 

Inasmuch as the insured’s doctor advised him to submit to an operation for 
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hernia, and testified that in his opinion a prudent man would have followed that 
advice, it cannot be held that the condition from which the insured was suffering 
constituted a total and permanent disability within the meaning of the policy. See 
Palloni v. Brooklyn-Manhattan Transit Corporation, 215 App. Div. 634, 214 N. Y. 
S. 430. 


Judgment reversed, with $30 costs, and complaint dismissed on the merits, 
with costs. 


STEVENS v. METROPOLITAN LIFE INS. CO. 
Supreme Court, Trial Term, Bronx County. Dec. 22, 1933. 
273 New York Supplement 638. 
1. INSURANCE. 


In action on life policy of one who had not been seen or heard from for ten 
years, question whether presumption of death arose is for jury, where issue of 
fact is raised. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

2. INSURANCE. 

In action on life policy of one who had not been seen or heard from for ten 
years, court would rule upon whether presumption of death arose as question of 
law, where evidence did not create in reasonable minds conflicting inferences. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

Action by Edith M. Stevens against the Metropolitan Life Insurance Company. 

Verdict of jury set aside, and complaint dismissed. . 

F. P. Trautmann, of New York City (Louis Weinberger, of New York City, 
of counsel), for plaintiff. 

Tanner, Sillcocks & Friend, of New York City, for defendant. 

McLAucHLIN, Justice. 

The plaintiff brings this action to recover the sum of $2,000 on a policy issued 
by the defendant company on the life of her husband, John Stevens. The policy is 
dated and issued on February 16, 1918. It had a 15-year endowment provision, 
and matured on February 16, 1933, providing that the insured was alive at that 
time. The action is also brought for two premiums amounting to $262.56 which 
were paid after it was claimed the insured was dead. 

The plaintiff claims that the deceased left his home on the morning of june 
11, 1923, and that he has not been seen or heard from since that day. That at 
the time he left his home he was nervous; that he had been working hard and 
scemed to be in poor physical condition due to this work; that his married life 
had been happy. She claims that she made inquiry among his friends and that 
relatives searched for him but without success. She says she notified the police 
department and they made a search without success. She did not advertise until 
after the seven-year period of absence had expired. 

With this evidence before it, the court denied the motion to dismiss at the 
end of the plaintiff's case. At that time it did not appear that there was any 


other reason which explained why the insured had fled his home and this juris- 
diction. 


The evidence for the defendant showed that this insured was working in the 
Knickerbocker Club and worked there until he was short $13,000 in his accounts, 
and that he absconded by reason of having embezzled this money, and that there 
were two indictments against him, one charging him with grand larceny, and the 
other with forgery in the third degree, and that a police detective of the city of 
New York with warrants for his arrest had been searching for him. In addition 
to that, a representative of the bonding company was called, and he proved that his 
company had paid this $13,000 and that they had sent circulars all over the country 
locking for him and seeking his apprehension as a defaulter and as a fugitive 
from justice. This evidence shows conclusively that reasonable men could not 
differ on the reason of his leaving his home and this jurisdiction. 


[1, 2] Reluctant as we are under our system of law to set aside the verdict of 
a jury, nevertheless there are cases where the verdicts are clearly against the 
weight of evidence, and this is one. We realize that where an issue of fact is 
raised, the question of whether or not the presumption of death arises is one for 
the jury. Here, however, the evidence does not and could not create “in reason- 
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able minds conflicting inferences,” and the court must rule upon it as a question 
of law and the verdict must be set aside and the complaint dismissed. Butler v. 
Mutual Life Ins. Co. of New York, 225 N. Y. 197, 204, 121 N. E. 758, 760; 
Matter of Board of Education of City of New York, 173 N. Y. 321, 66 N. E. 11; 
Matter of Wagener, 143 App. Div. 286, 128 N. Y. S. 164. 

The court is not unmindful of the fact that some time in the future proof 
may be adduced as to the death of the insured and its date. The present deter- 
mination should not be a bar to any such action. The verdict will be set aside 
unconditionally, and this complaint dismissed, without prejudice to the bringing of 
inother action upon new proof showing the death of the insured and its date. 


In re SCHULZ’ ESTATE. 
In re SCHULZ. 
Surrogate’s Court, Kings County. Aug. 29, 1934. 
273 New York Supplement 882. 
5. INSURANCE. 


As between creditor of estate and insurer, payment to heirs of industrial 
policies which are payable to estate is not open to attack because of facility of 
payment clauses in policies. 

(For other cases, see Insurance, Dec. Dig. § 583[2].) 

Proceedings on the petition of Frederick J. Schulz to render and settle his 
account as administrator of Frederick A. Schulz, deceased. 

Decree in accordance with opinion. 

Frank E. Davis, of Brooklyn, for petitioner. 

Pickett & Pickett, of Brooklyn, for respondent Frederick Bischoff. 

Thomas E. White, of New York City, for Fidelity & Deposit Co. of Maryland. 

Wincate, Surrogate. 

Although he does not appear to realize the fact, the present accountant is 
impaled upon the horns of a dilemma. He admits the receipts of assets aggre- 
gating $6,790.32, against which he claims credits for alleged disbursements 
amounting to $6,597.45, leaving an apparent balance of $172.87 in his hands. Of 
these expenditures, however, $4,441.50 was for payments of mortgage principal 
and interest on premises at 476 Seventy-Sixth street, Brooklyn, which passed to 
him as sole heir at law upon the intestacy of the decedent. 

[5] It is entirely obvious that the accountant in his dealings with the estate 
substantially commingled its affairs with his own. He personally collected the 
proceeds of the four industrial insurance policies on the life of the decedent 
which, by their terms, were payable to the estate, and has not accounted for the 
proceeds thus received. Whereas, as between a creditor of the estate and the 
insurance company such payment, by reason of the facility of payment clauses 
contained in the policies, is not open to attack (Matter of O’Neill’s Estate, 143 
Misc. 69, 74, 255 N. Y. S. 767, and cases cited), the election by the company to 
make payment of the contract sums in this manner does not alter the ultimate 
ownership of the proceeds, which remains in the estate of the decedent, and the 
person receiving the payment must account therefor to the estate, receiving credit, 
where proper, for disbursements on account of the estate which have been made 
therefrom. 

In the case at bar, the administrator, in his individual capacity, collected the 
proceeds and testified on his examination in supplementary proceedings that he had 
used them in payment of the funeral expenses of the deceased. Here, however, 
he seeks credit for such payments from general assets admittedly in his hands, 
and fails to account for the insurance moneys. He must either be charged with 
the latter or denied credit for the former. Since the difference in amount is only 
$3.16, the alternative to be adopted is substantially immaterial. 

It follows that, since the accountant was fully informed of the rights of the 
claimant, the failure of the latter to file a formal proof of claim is not available 
as a defense in this proceeding. Furthermore, that having received the proceeds 
of the industrial insurance policies which were assets of the estate, he must 
account for them. Since his general liability is established, it follows from the 
stipulation on the hearing that no credit gan be allowed for the alleged payment 
of $352 to the Universal Credit Company. 

Matter of Horner’s Estate, 149 Misc. 695, 268 N. Y. S. 74, upon which the 
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accountant relies, has no application to the facts at bar. It is readily distinguish- 
able on grounds of equitable estoppel and that there the amount of the contingent 
claim had not been established. 

The objections to the account will be sustained and the accountant surcharged 
with the sum collected on the four Metropolitan Life policies, aggregating $746.84, 
and with the Universal Credit payment of $352—a total of $1,098.84. Proceed 
accordingly. 


KATZ v. OHIO NAT. BANK. No. 24223. 
Supreme Court of Ohio. Feb. 21, 1934. 
Application for Rehearing Denied March 29, 1934. 
191 Northeastern Reporter 782. 
1. INSURANCE 

Under life policy reserving to insured privilege of changing beneficiary, named 
beneficiary takes expectancy during insured’s life which becomes vested only upon 
insured’s death. 

(For other cases, see Insurance, Dec. Dig. § 586.) 

2. INSURANCE. 

Assignment of life policy, by insured and named beneficiary, as collateral 
security for debt, did not divest insured of general property in policy, but merely 
created lien in favor or assignee. 

(For other cases, see Insurance, Dec. Dig. § 222.) 

35. INSURANCE. 

Assignment of the life policy, by insured and named beneficiary, as collateral 
security for debt, held not equivalent to change of beneficiary, and upon insured’s 
death, beneficiary named takes vested interest in proceeds of policy, subject to 
assignee’s lien. 

(For other cases, see Insurance, Dec. Dig. § 222.) 

4. INSURANCE 

Where life policy was assigned, by insured and named beneficiary, as security 
for debt, and insurer, upon insured’s death, paid over proceeds of policy to benefic 
iary, and assignee accepted payment from beneficiary of debt owed by insured, out 
of proceeds of policy, and discharged assignment and transferred note and security 
to beneficiary, lien of assignee was discharged. 

(For other cases, see Insurance, Dec. Dig. § 222.) 

Syllabus by the Court. 

1. A life insurance policy, which reserves to the insured the privilege of chang- 
ing the beneficiary therein, gives the named beneficiary only an expectancy during 
the life of the insured, which does not become a vested right until the insured’s 
death. (Oetting, Gdn. v. Sparks, 109 Ohio St. 94, 143 N. E. 184, second proposition 
of syllabus, approved and followed.) 

2. The assignment of a life insurance policy, by the insured and the beneficiary 
named therein, as collateral security for a debt does not divest the insured of his 
general property in the policy, but creates only a lien in favor of the assignee to the 
extent of the debt owed 

3. The assignment of a life insurance policy by the insured and the beneficiary 
then named therein, as collateral security for a debt, is not equivalent to the designa- 
tion of another beneficiary, and when the insured dies the beneficiary named takes a 
vested interest in the entire proceeds of the policy, subject to the lien of the assignee 
(Oetting, Gdn. v. Sparks, supra, distinguished.) 

4. Where, upon the death of the insured, the insurer issues its voucher to the 
beneficiary for the full amount due under the policy, and the assignee, without 
objection, accepts payment from the beneficiary of the debt owed by the insured, 
out of the proceeds of the policy, discharges the assignment of the policy, and 
transfers to the beneficiary the promissory notes evidencing the indebtedness and 
other security, such conduct on the part of the assignee discharges the lien. 

Error to Court of Appeals, Franklin County. 

Action by Stella M. Katz against the Ohio National Bank, executor, etc. Judg 
ment in favor of the defendant was affirmed by the Court of Appeals, and the 
record certified for review.—[Editorial Statement.] 





Life | Katz v. Ohio National Bank 


Judgment of the Court of Appeals and judgment of the court of common pleas 
both reversed, and final judgment rendered in favor of the plaintiff. 

This action was begun in the court of ¢ommon pleas of Franklin county, Ohio, 
by Stella M. Katz, widow of Leo Katz, against the Ohio National Bank of Colum- 
bus, Ohio, as executor of the last will and testament of Leo Katz, to recover the 
sum of $35,793.32, with interest, claimed to be due her from the estate of her 
deceased husband. 

In June, 1924, Leo Katz made application to the Huntington National Bank of 
Columbus for a loan of $50,000, which was granted. Seven promissory notes, 
aggregating this sum, were signed and delivered by Leo Katz and Stella M. Katz to 
the bank, secured by mortgage on a 99-year leasehold estate owned by Leo Katz in 
the citv of Columbus, and by the assignment of two policies of insurance issued 
by the Midland Mutual Life Insurance Company upon the life-of Leo Katz, for the 
face amount of $25,000 each. These insurance policies were of the type known as 
“ordinary life,” and Stella M. Katz was named heneficiary in both of them. Each 
contained the fellowing provision: “The beneficiary shall not, by virtue of the 
terms of this policy, have any vested interest hereunder ; and the insured may, be- 
fore the maturity of the policy, change the beneficiary named herein, if this policy 
is not then assigned and if there be no right to the proceeds of this policy arising 
otherwise than under the terms hereof, upon filing a written request with the com- 
pany at its home office in such form as it may require; but no change shall take 
effect unless endorsement thereof shall have heen made hereon by the president or 
secretary.” 

The separate assignments of the two policies executed by Leo Katz and Stella 

Katz, and duly assented to by the insurance company, read, in part, as follows: 

“Assignment as Collatera! Security. 

“For value received, I hereby assign and transfer unto The Huntington Na- 
tional Bank of Columbus, Ohio, as collateral for a loan of Twenty-five Thousand 
Dollars ($25,000.00) with intcrest, i my right, title and interest in and to policy 
numbered 56556 [and 56557] issued by The Midland Mutual Life Insurance Com- 
pany of Columbus, Ohio, upon the Hife "of Leo Katz * * *. And said company is au- 
thorized, on maturity of said policy, to deduct from the proceeds thereof the 
amount of thé indebtedness hereby secured and to pay the same to the assignee 
the halance of said policy, if any remain, to be payable as designated therein * * 
The insured waives, during the life of this assignment, the right, if any there be 
reserved in said policy, to change the beneficitry thereunder * * *.” 

The $50,000, secured as a loan from the Huntington National Bank, was de- 
posited to the account of Leo Katz in the Ohio National Bank; and it appears that 
he used a substantial part of it in paying a loan owed to the latter hank, and placed 
the balance in the husiness he operated under the name of Katz-Brice. 

Leo Katz died in October, 1927, at which time there remained a balance of 
$35,793.32 due the Huntington National Bank on the promissory notes previously 
mentioned. The assignments of the insurance policies were still in force and Stella 
M. Katz remained as the designated beneficiary in such policies. 

In November, 1927, the Midland Mutual Life Insurance Company issued its 
voucher in favor of Stella M. Katz, as beneficiary, for $50,145.50, representing the 
amount due on the policies, with accumulated dividends. She indorsed this voucher 
to the Huntington National Bank, which applied the sum of $35,793.32 to the pay- 
ment of the aforementioned notes, and then paid her the balance. The hank dis- 
charged the assignments of the policies, indorsed to Mrs. Katz the notes which had 
been paid, and assigned to her its mortgage on the 99-year leasehold estate. There- 
upon, Mrs. Katz filed a claim against the estate of her husband for $35,793.32, 
which was allowed by the Ohio National Bank, as executor. Some time subse- 
quently, the executor found a purchaser for the leasehold estate. Mrs. Katz re- 
leased the mortgage under a written disclaimer that such action on her part was 
to operate as a relinquishment of any rights, claims, demands, etc., she might have 
against her husband’s estate. Still later, the executor changed its position and dis- 
allowed the claim of Mrs. Katz, and then this action was begun. 

The first trial, before the court and a jury, resulted in a verdict in favor of 
Mrs. Katz for the full amount claimed, which verdict was set aside by the trial 
court. A second trial was had before the court without the intervention of a jury, 
and resulted in a finding and judgment in favor of the executor. Error proceedings 
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were prosecuted to the Court of Appeals, which affirmed the judgment of the com- 
mon pleas court upon concurrence of two of the three judges, one judge dissenting. 
The case is now in this court upon allowance of the moticn to certify the record. 

Wilson & Rector, of Columbus, for plaintiff in. error. 

Hedges, Hoover & Tingley, of Columbus, for defendant in error. 

ZIMMERMAN, Judge. 

Counsel for both parties are agreed that the important question in this case is: 
“\\W hose money was it that paid the notes of the Huntington National Bank?” 

Counsel for plaintiff in error maintain that it was the money of Stella M. Katz, 
received by her from the insurance policies of Leo Katz, in which she was named 
as beneficiary; while counsel for defendant in error contend that, by virtue of the 
assignments, the Huntington National Bank acquired the legal title to the insurance 
policies and to so much of the proceeds thereof as might be necessary to satisfy 
the promissory notes, obtaining in effect the same rights as though it had been 
named beneficiary in the policies. 

[1, 2] The principal obligation in this case was the amount owed the Huntington 
National Bank, as represented by the promissory notes executed by Leo Katz and 
Stella M. Katz. The assigned life insurance policies stood beside the main debt as 
an additional or cumulative means to insure its payment. According to the weight 
of euthority, the assignment of a life insurance policy as collateral security does not 
divest the assignor of his general property in the policy, but creates only a lien in 
favor of the assignee to the extent of the debt owed. 37 Corpus Juris, 428, 436; 
5 Corpus Juris, 956; Clark v. Equitable Life Assurance Society (C. C.) 133 F. 816; 
Mercer National Bank of Harrodsburg v. White’s Executor, 236 Ky. 128, 32 S. 
W.(2d) 734, 735; Coleman v. Anderson (Tex. Civ. App.) 82 S. W. 1057; Barbin, 
Gdn. v. Moore, Adm’r, 85 N. H. 362, 159 A. 409, 83 A. L. R. 62. See, also, 49 
Corpus Juris, 922, and 21 Ruling Case Law, 649 et seq. 

A majority of the cases hold that if a life insurance policy reserves to the in- 
sured the right to change the beneficiary, the beneficiary first designated does not 
take a vested interest, but has only an expectancy during the life of the insured, 
contingent upon being the beneficiary at the time of the insured’s death. 7 Cooley’s 
Briefs on Insurance (2d) 6406; 2 Couch, Cyclopedia of Insurance Law, 825; 14 
Ruling Case Law, 1376; 37 Corpus Juris, 579. This is the rule adopted in Ohio: 
Oetting, Gnd. v. Sparks, 109 Ohio St. 94, 143 N. E. 184. 

“If, however, no change is made during the life of the insured, the interest of 
the beneficiary designated becomes vested on insured’s death.” 7 Cooley’s Briefs 
on Insurance, (2d) 6409. 

[3] Applying the above pritciples of law to the case before us, we find Leo 
Katz with a general property right in the policies of insurance, subject to the 
lie of the Huntington National Bank therein, created through the assignments 
executed by himself and his wife. We fiid Mrs. Katz as the only person ever 
designated as beneficiary in such policies. We further find Mrs. Katz having a 
vested right in the policies as beneficiary upon the death of her husband, charged 
with the lien of the bank. The situation thus presented comes within the purview 
of Farracy v. Perry (Tex. Civ. App.) 12 S.W.(2d) 651, the first three para- 
graphs of the syllabus in which case read as follows: 

“1, Insured’s wife, the beneficiary, had no vested interest in iife insurance 
policy during life of her husband. 

“2. Insured’s transferring life insurance policies to bank as collateral security 
was not equivalent to designation of another beneficiary, even though debt secured 
on settlement appeared to be more than proceeds of policies. 

“3. Where insured transferred life insurance policies, in which wife was 
designated as beneficiary, to bank as collateral security on death of insured, wife 
had vested right to entire proceeds of policies subject to rights of bank, and 
bank had only lien on policies.” 

At page 654 of the opinion in 12 $.W.(2d), the Texas court remarks: “While 
Mrs. Perry had no vested right in said policies during the life of her husband, 
but had only an expectancy, on his death, however, her expectancy became a 
vested right to the entire proceeds of said policies, subject only to the rights of 
the bank. The bank had only a lien on said policies regardless of the form of the 
assignment.” . 

[4] In the present case, the conduct of the parties interested in the assigned 
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insurance policies shows an intent and purpose on their part to treat the proceeds 
thereof as belonging to Mrs. Katz. The insurance company issued its voucher to 
her for the full amount due, and the Huntington National Bank accepted pay- 
ment from her without objection, and discharged the assignments, thus waiving 
the rights it could have asserted by virtue of its lien. 

As a further indication that it elected to recognize payment as coming from 
Mrs. Katz, the bank indorsed to her the promissory notes paid, and assigned to 
her its mortgage on the leasehold estate. 

Of course, payment operates to extinguish a lien. Under the circumstances 
stated, we can see no difference in principle between Mrs. Katz paying the bank 
out of the proceeds of the policies and paying the amount owed out of funds 
independently obtained. If she had made payment to the bank with funds secured 
elsewhere, she would have been entitled to a discharge of the assignments and to 
receive the full proceeds of the insurance policies as beneficiary. 

Of the cases cited by counsel for defendant in error in support of their 
claims, some are clearly distinguishable from the instant case, others involve 
absolute assignments, and still others adopt the view that an assignment is tanta- 
mount to a change in beneficiary. 

For example, Andrew, Rec’r v. Bankers Life Co et al., 214 Iowa, 573, 240 
N. W. 215, has to do with a contest between the receiver of a bank, to which 
bank a life insurance policy, with power reserved to change the beneficiary, had 
been assigned by the assured as collateral security for a debt in excess of the 
amount of the policy, and the beneficiary, who had voluntarily joined in the 
assignment. The insurance company paid the proceeds of the policy into court, 
and it was properly held under the issues presented, that the assignee was 
entitled to the money. It will be observed that in that case the suit was between 
the bank, to which the policies had been assigned, and the benficiary, while in the 
case before us the suit is between the beneficiary and the executor of the insured’s 
estate, under facts creating an entirely different situation. 

The case of Potter v. Northwestern Mutual Life Ins. Co., 215 Iowa, ——, 247 
N. W. 669, was on its facts almost identical with the last cited case, and the hold- 
ing was the same. 

In the case of Walker v. Penick, Ex’r, 122 Va. 664, 95 S. E. 428, the insur- 
ance policy gave the insured the arbitrary right to change his beneficiary at will. 
He borrowed money from the insurance company on the policy to pay some of 
the premiums, giving his note therefor, and the court correctly found that upon 
the death of the insured the beneficiary was not entitled to more than the net 
amount of the policy after the deduction of the indebtedness, and could not suc- 
cessfully maintain an action against the estate of the insured for the amount of 
the note given for the premiums. Here was but an expectant beneficiary, whose 
rights did not vest until the death of the insured, and there was no foundation 
upon which to build a claim of the kind asserted. 

While there is considerable authority for the proposition that the assignment 
of a policy of insurance invests the assignee with the legal title thereto, which 
amounts to a change of beneficiary, authority to the contrary is abundant, and we 
prefer to align ourselves with this latter view. The cases comprising the first 
class mentioned fail to distinguish between “assignment,” which depends wholly 
upon contract, and “change of beneficiary,” which is the exercise of the power 
to appoint. 7 Cooley’s Briefs on Insurance, 6443; 22 Ohio Jurisprudence, 395. 

Under the principles of law adopted and applied to the case at hand, we hold 
that it was the money of Stella M. Katz which paid the promissory notes held 
by the Huntington National Bank, and that this was so recognized and accepted 
by the conduct of the parties concerned. 


The only other important question is: “Was Mrs. Katz a principal or a 
surety on the notes signed by her husband and herself in favor of the Huntington 
National Bank?” 

In an attempt to establish that Mrs. Katz was a principal and not a surety, 
defendant in error introduced evidence tending to show the existence of a partner- 
ship composed of Leo Katz, Stella M. Katz, and Rosalind, Katz Cohn, known as 
the Katz Finance Company, organized as a species of holding company for the 
stores operated by Leo Katz. 


It appears that this purported company never had a bank account, that Mrs. 
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Katz and Rosalind Katz Cohn never actually received any profits therefrom, or 
paid any losses, and that the executor proceeded in the administration of the 
estate of Leo Katz without recognizing the existence of any such company. Mrs. 
Katz disclaimed knowledge of it and denied ever having signed any federal income 
tax returns in connection therewith. , 

The only fair deduction which can be made from the evidence is that the 
Katz Finance Company was purely a fiction, existing only on paper, and was used 
by Leo Katz for the purpose of claiming additional credits and deductions on 
income tax returns to the federal government. 

We are of opinion, therefore, that Mrs. Katz has a valid and enforceable 
claim against the estate of her husband. The judgments of the Court of Appeals 


and the court of common pleas are reversed, and final judgment rendered for 
plaintiff in error. 


Judgments reversed. 
Weygandt, C. J., and Allen, Stephenson, Jones, and Bevis, JJ., concur. 
BRANDIS v. EMPIRE STATE LIFE ASSUR. SOC. 
Supreme Court of Pennsylvania. June 30, 1934. 
174 Atlantic Reporter 104. 
1. INSURANCE. 


Life insurance policy, containing formal acknowledgment of payment of first 
premium, and in beneficiary’s possession after insured’s death, makes out prima 
facie case, and burden is upon insurer affirmatively to prove defense of nonpay- 
ment of premium. 

(For other cases, see Insurance, Dec. Dig. § 646[4].) 

2. INSURANCE. 

Where beneficiary, in action on life insurance policy after death of insured, 
produces written evidence, duly authenticated, of payment of premium for given 
year, inference arises that all prior premiums have been paid. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

3. INSURANCE. 

In action by beneficiary on life insurance policy, conflicting oral testimony held 
to present question for jury whether quarterly installment of premium was paid, 
as against contention that policy lapsed for nonpayment of premium before 
insured’s death. 

(For other cases, see Insurance, Dec. Dig. § 668[8].) 

Appeal No. 174, January term, 1934, from judgment of Court of Common 
Pleas No. 5, Philadelphia County, December term, 1932, No. 7619; Robert E. 
Lamberton, Judge. ; , 

Action in assumpsit on a policy of life insurance by Sam Brandis against the 
Enipire State Life Assurance Society. A verdict was returned in favor of the 
plaintiff for $5,500. Defendant’s motion for a new trial was overruled, judgment 
was rendered in favor of the plaintiff on the verdict, and the defendant appeals. 

Affirmed. 

Argued before Frazer, C. J., and Simpson, Kephart, Schaffer, Maxey, Drew, 
and Linn, JJ. 

Thomas B. Hall, of Philadelphia, for appellant. 

Arthur S. Arnold and Harry Norman Ball, both of Philadelphia, for appellee. 

KEPHART, Justice. 

Appellee is a son of Gussie Brandis, deceased, who owned a $5,000 life insur- 
ance policy issued by appellant. The policy was dated May 1, 1929, and the 
insured died on March 12, 1932. Appellant unsuccessfully denied liability because 
of the nonpayment of a quarterly premium due February 1, 1931. 

{1, 2] Appellant urges there was no proof of payment of the first premium. 
A policy of life insurance, complete in all its terms and duly executed, containing 
a formal acknowledgment of the payment of the first premium, and in the bene- 
ficiary’s possession after the death of the insured, makes out a prima facie case, 
and the burden is on the insurer affirmatively to prove the defense of nonpay- 
ment. Eaton v. New York Life Insurance Co. of New York, 315 Pa. 68, 172 A. 
121. See Rasch v. Bankers’ Life Co. (Mo. App.) 201 S. W. 919; Lyons v. 
Knights of Pythias, 172 N. C. 408, 90 S. E. 423. The cases cited by appellant, to 
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the effect that a policy does not become a binding contract until the first premium 
is paid, do not bear upon this question. As a matter of substantive law this may 
be true, but it does not determine upon whom the burden falls of proving pay- 
ment or nonpayment, or in what manner this shall be done. This policy contained 
a plain, unambiguous, and certain acknowledgment of the payment of the pre- 
mium, certified over the signature of appellant’s president and secretary. No claim 
is made, nor is any evidence introduced, that because of fraud, accident, or mis- 
take the first premium had not been paid. Its payment is simply denied. Further- 
more, in addition to the policy itself, the circumstances indicate that the first pre- 
mium was actually paid, for the company, by its own admission, accepted payment 
of premiums falling due after the policy was issued. Where, as here, an insured 
or his beneficiary produces written evidence, duly authenticated, of the payment 
of a premium for a given year, the only inference is that all prior premiums have 
been paid. 

[3] Appellant further contends that the quarterly installment of the premium 
due on February 1, 1931, was not paid, and that therefore the policy lapsed prior 
to the death of the insured. The testimony to show payment or nonpayment was 
for the jury. Appellant’s books were not produced, and a clerk said she had not 
received this payment. The secretary of the company testified that the records of 
the payments of the premiums on this policy had been delivered to counsel in 
New York; they were not produced at the trial. On the other hand, letters 
written by the beneficiary were put in evidence to show amounts paid by checks; 
appellee testified he knew of those payments and that his mother made the other 
payments. The testimony was oral and conflicting; it was, therefore, for the jury. 

Judgment affirmed. 


JONES v. EQUITABLE LIFE ASSUR. SOC. OF UNITED 
STATES. No. 13889. 
Supreme Court of South Carolina. July 20, 1934. 
175 Southeastern Reporter 425. 
2. INSURANCE. 

Whether insured was totally and nermanently disabled so as to be entitled to 
disabilitv benefits under life policy held for jury. 

Evidence disclosed that insured was a 32 vear old textile employee who 
was trained in no other class of work and which work required consider- 
able physical exertion and standing, that the hours of work were usually 
from 6 o'clock in the afternoon to 5:30 o’clock in the morning; that the 
employee was taken ill in January, 1931, and finally quit his employment in 
June, 1922, and had continued since that time ill and under the care of a 
physician; that he moved to the country where he worked a small garden 
and assisted his landlord in repairing a house; that his illness was due to 
an ulcerated stomach; and that physicians testified that such employee 
could not work as textile emplovee 
(For other cases, see Insurance, Dec. Dig. § 668[11].) 

3. INSURANCE. 

Whether insured, who suffered from ulcerated stomach, did what reasonably 
prudent man would have done in following physician’s advice in treating illness and 
whether insured refused to submit to surgical operation which was not dangerous 
so as not to be entitled to disability benefits under life policy held for jury. 

Evidence disclosed that at no time did the insurance company advise 
the insured to undergo a surgical operation, that, to the best of his ability, 
the insured followed the instructions of the insurance company’s physician 
as respects insured’s diet and general treatment with medicine, and that at 
no time did the insurance company suggest any treatment other than that 
which insured was following. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

Appeal from Common Pleas Circuit Court of Fairfield County; E. C. Dennis, 
Judge. ; 

_ Action by Perry L. Jones against the Equitable Life Assurance Society of the 
United States. From an order directing verdict for defendant notwithstanding 
jury’s verdict for the plaintiff, plaintiff appeals. 
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Reversed. 
Douglas & Douglas, of Winnsboro, for appellant. 

Thomas, Lumpkin & Cain, of Columbia, and McDonald, Macaulay & McDonald, 
of Winnsboro, for respondent. 

BiEAsE, Chief Justice. 

In the court of common pleas for Fairfield county, the plaintiff in this case, 
one for “total and permanent disability,” under the terms of a policy of insurance 
issued by the defendant insurance company, obtained a favorable verdict for the 
fuli amount of his demand. 

At the conclusion of all the evidence, the defendant moved for a directed ver- 
dict in its favor, on the sole ground that “the evidence offered in the case is sus- 
ceptible of only one reasonable inference, such inference is that the insured is not 
totally and permanently disabled as result of bodily injury or disease, within the 
purview of the contract.” His honor, Circuit Judge Dennis, presiding at the trial, 
in response to that motion, suggested, in effect, to counsel for the defendant, that 
no argument be made on the motion for a directed verdict at that time; that the 
motion be considered as refused, and the jury be permitted to return their verdict, 
and, in the event of a verdict unfavorable to the defendant, that he would consider 
the matter fully on a motion for a new trial, thereby obviating, perhaps, the ne- 
cessity of another trial, if this court should sustain or reverse the final conclusion 
he might reach. The suggestion seems to have been agreed to by both parties. 

Later, after hearing argument by the defendant on its motion for a new trial, 
the verdict rendered was set aside and vacated, and a directed verdict in favor of 
the defendant was entered. The order was based on two grounds, stated therein, 
in the language of the trial judge, as follows: (1) “The only inference to be drawn 
from the testimony is that the insured is not permanently and totally disabled within 
the coverage of the certificate of insurance, as that term has been defined by our 
Supreme Court”; and (2) “The testimony clearly established that the insured 
could have fully removed such impairment of health as exists if he had followed 
the advices of his physician and subjected himself to the treatment prescribed for 
him. Although the certificate of insurance carries no provisions thereabout, it was 
the clear duty of the insured, under the general principles of law, to do what a rea- 
sonably prudent person would have done in order to restore himself to health and 
thereby minimize his damages. This the testimony shows the insured did not do. 
Accordingly, I am constrained to hold that the verdict of the jury was against the 
overwhelming weight of the evidence and the law as charged to them.” 

From the order adverse to him, the plaintiff has appealed to this court. 

It appears to be conceded by both the appellant and the respondent, and we 
think properly so, that the appeal involves only questions of law, and that the judg- 
ment of this court is to finally end the cause; that is, if the order of the circuit 
judge is affirmed, the directed verdict in favor of the respondent will stand, while, 
on the other hand, if that order is reversed, the verdict of the jury in favor of 
the appellant will be restored, and the judgment of the lower court will be entered 
in accordance therewith. 

[2] The “relevant and competent testimony adduced,” related heretofore, in 
our opinion, was such as “reasonably” tended “to establish the material elements 
in the plaintiff's cause of action,” and, accordingly, we think there was error in 
the holding of the circuit judge, on the motion for a new trial, to the effect that 
there was no evidence from which a reasonable inference could be drawn as to 


the permanent and total disability of the insured within the meaning of the con- 
tract terms. 


The legal principles recognized by the trial judge in the second ground, on 
which he based his order were similar to instructions given by him in his charge 
to the jury. Therein he stated: 


“T want to charge you further, gentlemen, in the law, that a man insured 
against permanent disability, is required to minimize his damages, or minimize his 
injury. Minimize means to make it less apt to be serious; less apt to be per- 
manent. And if a man has an ailment which an ordinarily prudent—a man of 
ordinary prudence and judgment—would follow the advice of a physician, a com- 
petent physician, and take a course of treatment, would be relieved, or would 
submit, under the advice of a competent physician, to an operation, which a man 
of ordinary reason and prudence under all the circumstances would submit to, 
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under such advice, and if such treatment or such operation would lessen the 
probability of permanent disability, or would cure the disability at that time, then 
it would be his duty to do it. 

“Now, you notice how I express that. Some men would be so afraid of an 
operating table that they wouldn’t submit to an operation at all. You are not to go 
by that. Some people might be so rash that they would want to go on the operating 
table for anything or for any little ailment. We can’t be guided by them. You take, 
what would a man of ordinary judgment and prudence and good sense, acting 
under the advice of a competent physician, do. And if under those circumstances 
that man would submit to a course of treatment, following it out faithfully, under 
the direction of the doctor, he should submit to an operation under the advice of 
that doctor. Now, of ccurse, he wouldn’t be called upon to do anything dangerous, 
to submit to an operation that might prove fatal. Now, you have heard the doctors 
testify about it in this case. Applying that rule as I have given it to you, you 
apply it to the evidence in this case.” 

The judge also expressed himself favorably to the same principles in his 
rulings in the admission of testimony on the part of the insurance company, over 
the objection of the appellant, tending to establish that the insured would not have 
had a condition of permanent and total disability and that he would not in the 
future continue to have such condition, if he had, under the advice of a competent 
physician, followed a course of treatment, or if he had submitted to a proper 
surgical operation, either of which the respondent claimed would have relieved 
the ulceration of the stomach. 

The learned jurist, on the motion for a new trial, frankly said that it appeared 
his holdings did not have support in any decision of this court, as it did not seem 
that the question has ever been passed upon in this state, and, with equal frank- 
ness, he stated, “if I am wrong we will have the way blazed out for the future.” 

Unfortunately, perhaps, we cannot in this case “blaze the way for the future.” 
The exceptions of the appellant do not in any manner question the correctness 
of the legal principles, recognized by the learned trial judge in the second ground, 
on which he based his order for a directed verdict in behalf of the respondent, or 
his instructions to the jury, declaring those same principles, or in the rulings on 
the admission of testimony, which, in effect, were in line with those instructions. 
For the purposes of the appeal, counsel for the appellant appear to concede the 
correctness of the views of the trial judge. The exceptions seem to us only to 
charge error in the holding, in the order appealed from, as to the insufficiency of 
the evidence to show that the insured had done what was reasonably required of 
a man of ordinary prudence and judgment to relieve himself of the physical 
atiliction from which he suffered. Stated somewhat differently, the only question 
we have to determine is this: Under the quoted instructions to the jury, was there 
any evidence to require the submission of the issue made thereby to the jury? 

Before proceeding to a discussion of the stated question, we may remark that, 
like the trial judge and the attorneys for both the appellant and the respondent, 
we have been unable to find any decision of our court in point. Only a few cases 
from other jurisdictions, so far as we are advised, appear to have relation to the 
subject. Those are referred to in that valuable work, A. L. R. Annotated, vol. 86, 
beginning at page 354, where the case of Cody v. John Hancock Mutual Life In- 
surance Company, 111 W. Va. 518, 163 S. E. 4, is reported in full. The Supreme 
Court of Appeals of West Virginia, in that case, held, quoting from the first 
syllabus, “A party who carries insurance against physical disability must, as a 
general rule, in order to minimize disability which has overtaken him, submit to 
treatment to which a reasonably prudent man would ordinarily submit.” 

According to the annotation, the Supreme Court of Mississippi, in the case of 
Liberty Life Assurance Society v. Downs, 112 So. 484, while apparently not going 
so far as the West Virginia court went, did hold that, where the insured could be 
cured by a simple operation, it was his duty to submit to the same, if he was 
reasonably able to undergo it, before he could be regarded as being permanently 
disabled, within the meaning of the language in insurance contracts against per- 
manent and total disability. 

On the contrary, the Tennessee Court of Appeals, in the case of Tittsworth 
v. Ohio National Insurance Company, 6 Tenn. App. 206, decided, according to the 
annotator, that “An insurance company cannot take advantage of the refusal of 
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the insured to submit to a simple surgical operation, even though reasonable under 
the circumstances, for the removal or alleviation of his disability, unless the 
policy expressly provides therefor.” And the Supreme Court of Kansas, also says 
the annotator, in the case of Maresh v. Peoria Life Insurance Company, 133 Kan. 
191, 299 P. 934, held in line with the conclusion of the Tennessee court. 

Since it so clearly appears that what we might say at this time as to the 
holdings of the trial judge, to which we have before referred, would only be 
obiter, and preferring not to attempt to bind or even advise the court in the 
iuture, until the question is properly presented, we think it best to refrain from 
expressing any opinion as to the holdings of the circuit judge. Accordingly, for 
the decision of this case, and for that purpose alone, we accept, as declaring 
proper legal principles, the instructions he gave to the jury. 

Was there any evidence in the trial, tending to show that the appellant did 
what “a man of ordinary prudence and judgment” would have done, followed “the 
advice of a physician, a compétent physician, and take a course of treatment”? 
Did the evidence show that the appellant, under the circumstances, refused to 
follow the advice of a competent physician, and refused to submit to a surgical 
operation, which was not “dangerous,” or which “might prove fatal,” as defined 
by the trial judge? 

Dr. Lindsay, the examiner and a witness for the insurance company, who 
more than any other physician treated the appellant, testified that he prescribed 
for him the usual course of treatment, consisting of “belladona and bismuth solu- 
tion after meals, and put him on a diet, principally.” Asked if the insured fol- 
lowed his directions, he replied, “I am afraid not,” and, if he had followed it, it 
was his opinion that his condition would have been relieved. But we do not find 
that Dr. Lindsay ever testified that he had advised the insured to have a surgical 
operation. And this physician testified that, while an operation might relieve the 
condition of the insured, “he might have a recurrence.” He further said that an 
operation might not be necessary, if the course of treatment he had prescribed 
was properly followed, and, according to him, while there was no grave danger 
usually from an operation for an ulcer of the stomach, it was necessary ih such 
operation to open the abdomen; that it was “a serious thing to open the abdomen,” 
and the patient might die under the operation; that even after an operation there 
might be a recurrence of the ulcer; and that a sufferer from one “would have 
to be very careful.” 

Dr. J. C. Buchanan, Jr., also a witness for the respondent, said that an opera- 
tion would relieve the condition caused by ulcer of the stomach, but at present 
the medical profession preferred medical treatment rather than an operation; 
that a patient in such operation had to be put to sleep, and while the mortality 
rate in such cases was very low, “any time you put a patient to sleep, you have a 
certain amount of risk.” 

Dr. Douglas, witness for the appellant, who himself had undergone an opera- 
tion for ulcer of the stomach, said that such operations were always “right seri- 
ous”; that, even after the ulcer had been removed by the operation, there was 
danger of recurrence. 

The appellant testified that he took the medicines, as prescribed by Dr. Lind- 
say, and as near as he possibly could stayed on the diet he was directed to fol- 
low. He had no recollection of ever having been advised by Dr. Lindsay to have 
an operation, but Dr. McCants had expressed the opinion that an operation would 
relieve his condition; that, at the suggestion of Dr. McCants, he went to the 
service man at the mills, where he was employed, about the operation; that this 
gentleman sent him back to Dr. McCants, who, in turn, sent him back to the ser- 
vice man, and there the matter ended; he had no means, without assistance from 
some one, to obtain the operation, even if it was thought proper. 


The wife of the appellant swore that he “tried as near as he could to take 
the treatment the doctors advised him. He wasn’t able to buy it all the time. 
This Relief has helped him; and he has been getting eggs and Irish potatoes, and 
he had a cow, and drinking milk and oats (oat meal) and such like as that, and 
little things along.” 

So far as the record shows, the insurance company at no time, through any of 
its officers, agents, or physicians, ever asked or suggested that the appellant should 
take any treatment other than that which he was following, or that he should ever 
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undergo a surgical operation, and at no time was the appellant, who, in part, was 
living on the charity of the federal government, offered by the insurance company 
any financial assistance to aid him in the recovery of his health. 

[3] Under the evidence, to which we have called attention, it is our opinion 
that the circuit judge was wrong in holding that there was no evidence to go to 
the jury on the issue submitted by him, under the instructions he gave, which 
instructions, in any event, were very favorable to the insurance company. 

It is our judgment that there was legal error on the part of the circuit judge 
in the order granting a new trial and directing a verdict in favor of the respond- 
ent.; that the verdict of the jury, under the law, should be upheld, and judgment 
thereon entered in favor of the appellant; accordingly, it is so ordered. 


Stabler, Carter, and Bonham, JJ., and W. C. Cothran, A. A. J., concur. 


PROVIDENT LIFE & ACCIDENT INS. CO. v. IVY. 
Court of Appeals of Tennessee, Eastern Section. July 1, 1933. 
Certiorari Denied by Supreme Court July 14, 1934. 
73 Southwestern Reporter (2d) 706. 
2. INSURANCE. 


That insured was diseased at time of accident will not prevent recovery under 
accident policy, if accident in itself was independent and sufficient cause of death 
or injury. 

(For other cases, see Insurance, Dec. Dig. § 427.) 

3. INSURANCE. 

Misrepresentation concerning matter of sufficient importance naturally and rea- 
sonably to influence judgment of insurer in making contract is “misrepresentation 
increasing risk of loss,” which will avoid policy (Code 1932, § 6126). 

[Ed. Note.—For other definition of “Misrepresent; Misrepresentation,” see 
Words & Phrases. |] 

(For other cases, see Insurance, Dec. Dig. § 256[1].) 

4. INSURANCE. 

Failure of insured to disclose that two other companies, in addition to the one 
named by him in application for accident policy, had paid him indemnity for prior 
accident held not to preclude recovery on policy as “misrepresentation increasing 
risk of loss” (Code 1932, § 6126). 

(For other cases, see Insurance, Dec. Dig. § 260.) 

5. INSURANCE. 

Insurer on obtaining partial disclosure of facts must make inquiry, if not 
satisfied, and issuance of policy constitutes waiver of incompleteness of insured’s 
answer. 

(For other cases, see Insurance, Dec. Dig. § 389[7].) 

6. INSURANCE. ; 

Failure of insured in application for accident policy to state previous accident 
policies had been canceled held not to preclude recovery on policy, where applica- 
tion stated that indemnity had been received for previous injury. 

(For other cases, see Insurance, Dec. Dig. § 260.) 

7. INSURANCE. a 3 ; 

Insurance company whose agent obtained correct statement of facts from in- 
sured, but filled out application incorrectly, held estopped to rely on misrepresenta- 
tions in application, where insured signed application without reading it. 

(For other cases, see Insurance, Dec. Dig. § 379[1].) 

8. INSURANCE. 

Evidence that insured stated facts correctly to agent, that agent filled out ap- 
plication incorrectly, and that insured signed application without reading it, is 
competent, in action on accident policy. 

(For other cases, see Insurance, Dec. Dig. § 664.) 

Appeal from Chancery Court, Hamblen County; Ben Robertson, Chancellor. 

Suit by the Provident Life & Accident Insurance Company against G. N. Ivy, 
in which defendant filed a cross-bill. From a decree for defendant, complainant 
appeals. 
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Affirmed. 

Sizer, Chambliss & Sizer, of Chattanooga, for appellant insurance company. 

J. A. Susong, of Greeneville, and Chas. S. Stephens, of Morristown, for ap- 
pellee Ivy. 

CRoWNOVER, Judge. 

This was a suit for rescission of an insurance contract and for the recovery 
of $3,750 which had already been paid under the policy. 

The original and amended bills alleged three grounds for cancellation and re- 
covery, to wit: (1) Failure to disclose, in answer to question No. 11 of the ap- 
plication for insurance, that insured had been paid indemnity for a previous acci- 
dent hy two insurance companies other than the one stated in answer to said ques- 
tion; (2) failure to disclose, in answer to question 12, that said three insurance 
policies of defendant had been canceled; (3) the disability of defendant for which 
payments had been made under the policy, was not within the terms of the policy, 
the policy containing a clause providing against loss of time “resulting without other 
contributing cause from bodily injury * * * which is effected solely by the happening 
of a purely accidental event,” whereas defendant’s disability was contributed to by 
disease or the after effect of a previous accident. 

Defendant answered denying all misrepresentations, and charged that com- 
plainant through its agent was fully advised of the facts relative to answers to 
questions Nos. 11 and 12, referring particularly to cancellation of policies and for- 
mer injuries suffered in 1916; that said insurance company, having full knowledge 
of all the facts through its agent, was estopped to make the contention relied on 
relative to misrepresentations. He also filed a cross-bill seeking to recover the un- 
paid disability payments accruing under the policy and statutory penalty for re- 
fusal to pay. 

The chancellor found and decreed as follows: 

“The court further finds by preponderance of the evidence that on the date 
that the application was taken for the accident insurance policy in question, the de- 
fendant Ivy had fully recovered from the accident of 1916. That the accident of 
1916 did not in any way contribute to defendant’s injury of August 26, 1929. That 
the disability defendant suffered in 1929 and the disability which he has since suf- 
fered was not partly by disease nor from bodily disease had prior to the accident 
of 1929. 

“The court finds that while the answer to question eleven does not recite all of 
the insurance companies in which defendant carried insurance, it does state that he 
drew compensation from one of said companies for the injury in 1916; that he had 
fully recovered therefrom. 

“The court further finds that the answer to question twelve is not wholly cor- 
rect, but that it is not wholly incorrect, however the policies terminated because 
of the accident of 1916, and the Provident Life & Accident Insurance Company was 
so advised on the date the application for the policy was made. 

“The court further finds that while the answers to eleven and twelve in the 
application for insurance were not wholly correct, there was no intentional mis- 
representation made by defendant to obtain any undue advantage or deceive the 
complainant in obtaining the accident policy. 

“The two questions relative to the application, and the basis of the suit at bar 
are as follows: 

““C). 11. Have you ever claimed or received indemnity for any injury or ill- 
ness? 

“A, $400.00 T. P. A. Injury. Full Recovery. 

“Cy. 12. Has any accident or health or life insurance company or association 
ever rejected or postponed your application, cancelled your policy, or certificate, or 
declined to renew same? (If so state what company or association did it, when 
and why.) 

"*A. NO.’ 


‘1. ‘The court is of the opinion that where a question in an application for in- 
surance merely asks, as it does in question eleven in the application under consider- 
ation, to wit: 

““Have you ever claimed or received indemnity for an injury or illness?’ 
“and applicant answers: 

“$400.00, T. P. A., Injury, Fully Recovered.’ 
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“although applicant had carried accident insurance in other companies in which he 
received indemnity for the same accident, the failure of applicant to state the other 
indemnities received for the same injury is not such a misrepresentation as will 
justify a rescission or cancellation of the insured policy, and this is especially true 
in the absence of intentional misrepresentation as is found in this case. 

“2. The court is further of the opinion that where a question in an application 
for insurance is so framed that it would require several distinct answers, as in 
question twelve in the application in this cause, to wit: 

““Q. Has any accident or health or life insurance company or association ever 
rejected or postponed your application, cancelled your policy, or certificate, or de- 
clined to renew same? (If so, state what company or association did it, when and 
why. ) 

Pas, RO. 

‘and the applicant’s answer is true in part and untrue in part, it will not be con- 
strued as an incorrect answer or as a misrepresentation. 

“If the misrepresentations of which the complainant insurance company com- 
plains was fully disclosed to its agent, prior to the taking of the application and 
where the record further discloses that the whole matter terminated by reason of 
one accident, of which the company had knowledge, and since the defendant had 
fully recovered from the accident which terminated the policy, as disclosed in this 
record, the answer to question twelve becomes immaterial and the insurance com- 
pany could not be heard to complain or permitted to cancel its contract with the 
insured. 

“But if this were not true, the court is of the opinion that the knowledge and 
information which complainant received from the defendant through its agent, as 
well as on the face of the application, was direct knowledge of defendant's insur- 
ance and accident of 1916, and had this knowledge and information been pursued, it 
could have easily found out the condition of complainant’s health in 1916 as well 
as the accident which occurred and the policies carried. Complainant company did 
not do this. It did not take advantage of the knowledge and information it had. 
This together with other attending facts and circumstances constitute an estoppel 
as against complainant’s right to a rescission or cancellation of its policy as against 
the rights of defendant policy holder.” 

The chancellor decreed that defendant Ivy should recover of complainant in- 
surance company the sum of $3,694.96, but denied the recovery of penalty. 

Complainant appealed from said decree to this court, and has assigned errors, 
which are, in substance, as follows: 

(1) The defendant, Ivy, should not recover, because he failed to carry the 
burden of establishing that he is disabled solely as the result of the injuries re- 
ceived in the last fall after the policy was delivered in 1929. 

(2) The defendant, Ivy, cannot recover because of misrepresentation as to 
payments of indemnity heretofore received in the year 1916 under other policies. 

(3) The failure of the defendant, Ivy, to state in his application the facts con- 
cerning the cancellation of previous policies should warrant a rescission of the 
policy and a denial of recovery thereon 

(4) There is no estoppel in view of defendant Ivy’s knowledge of the state- 
ments in the written application 

G. N. Ivy, of Morristown, was a traveling salesman. On October 19, 1927, he 
had just been employed to travel for the Duff Drug Company, of Chattanooga. He 
was at that time fifty-nine years of age. He had formerly been employed by Fritts 
& Wiehl, wholesale druggists in Chattanooga, but that company had ceased to do 
business, so he had not been traveling for several months, but had been on his farm 
near Morristown. While not emploved he had let a small policy in the Provident 
Life & Accident Company, of Chattanooga, lapse. Some time during the day of 
October 19th, he called the office of the Provident Life & Accident Company, in 
Chattanooga, and told them that he needed some insurance, and asked them to send 
a representative to call on him at his hotel that night. The insurance company sent 
C. M. Rogers, its agent, to call on him. 

Eleven years prior to this, in 1916, Ivy had had policies in three traveling men’s 
fraternal organizations; the United Commercial Travellers, the Travellers’ Protec- 
tive Association, and the Illinois Commercial Men’s Association. On June 27, 1916, 
he fell from a stepladder onto a box, injuring the lower part of his back and 
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spine. He suffered much pain in his back between his hips and at the extreme point 
of his spinal column. He was unable to work for about four months, but when he 
had recovered he went back to traveling. He filed claims against the three insurance 
companies and collected from each approximately $400. The three companies then 
canceled the insurance. 

Ivy says he thought that each insurance company, after paying his claim, con- 
sidered it a settlement of the policy. He didn’t consider this cancellation of the 
policies, but settlement of them. 

During the conversation with Rogers, Ivy informed him of the policy that he 
had had with the Provident, and that it had lapsed. He also told him about the 
three policies in the traveling men’s fraternal organizations and the accident of 
1916 and the settlements by the companies, and that the three companies after 
paying his claims had “dropped” him. Rogers replied that that was ten or eleven 
years before, and was out of date. 

\fter this conversation Rogers sat down at a desk in the hotel lobby and filled 
out the application. Ivy signed it without reading it. 

When Ivy received the policy a day or two later, he noticed in the application 
made a part of same that questions 11 and 12 were answered, “No.” He returned 
the policy to the company, and wrote them a letter asking them to have the ap- 
plication filled out in accordance with the information he had given Rogers. He 
also wrote Rogers to that effect. The company returned the policy to him with the 
answers to questions 11 and 12, reading as follows: 

“Q. 11. Have you ever claimed or received indemnity for any injury or illness? 

“A. $400.00 T. P. A. Injury. Full Recovery. 

“QO. 12. Has any accident or health or life insurance company or association 
ever rejected or postponed your application, cancelled your policy or certificate, or 
declined to renew the same? (If so, state what company or association did 
when and why.) 

“A. No. 

On receipt of the policy a second time Ivy did not examine it, but put it 
away without reading it. He paid the premiums up to August 26, 1929, when he 
received the injury complained of. 

On August 26, 1931, he went to the feedroom on his farm to get some feed 
for his chickens. The floor was about two and one-half feet from the ground, 
with steps leading up to it. When he got the feed he turned around and caught 
the heel of his shoe in an old pan and skidded down the steps and fell backwards 
striking the small of his back across the doorsill. The blow was higher up on his 
back than the blow of 1916. 

As the result of the accident he has spondylitis or injury of his spinal column, 
which prevents his walking except to a very limited extent. He is also very 
nervous, and even mental effort results in extreme nervousness. Dr. Mitchell 
testified that his injuries are permanent. 

It is the contention of the insurance company that Ivy’s present disability is 
the result of his accident of 1916 and a diseased condition caused by it, aggravated 
by his fall of 1929. 

The policy contains a clause providing against loss of time “resulting without 
other contributing cause from bodily injury * * * which is effected solely by 
the happening of a purely accidental event * * *” and the following pro- 
vision : 

“This policy shall not cover injury resulting in any loss or disability caused 
wholly or partly by disease, or by bodily or mental infirmity or by bacterial infec- 
tions.” . 

Dr. Mitchell, who examined Ivy, testified as follows: 

“Q. Well now, to get the matter clear, can yot: say definitely whether the 
arthritis that you found in Mr. Ivy’s spinal column in November, 1929, was an 
infectious arthritis or a traumatic arthritis? 

“A. No, sir, we can not tell positively from the X-ray which one it was. 


“Q. But in your judgment the arthritis that was found there was probably 
produced or set up by the 1916 fall, or started by it, and had been latent? 

“A. I don’t think that I can express a definite opinion on that. I think it is 
probable that the 1916 injury may have had something to do with it, but I could 
not say positively whether it did or not. 
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“Q. You could not say positively? 

“A, No, sir. 

“Q. Assuming the state of facts set forth in the hypothetical question that I 
stated a while ago, what, in your opinion, is the pathological connection between 
Mr. Ivy’ S present condition and the 1916 injury? 

“A. My opinion is that it is probable that the 1916 injury may have had 
something to do with the present symptoms, though I don’t think that any one 
could say at the present time definitely whether it did or not. * * * 

“Q. If Mr. Ivy had given you a history of a fall in 1916, injuring a point on 
the spine three or four inches from the tail-bone, and had told you it disabled 
him four months, and after another four months was not noticed, or seemed well, 
and then gave a history of a fall in 1929, when he struck the small of his back, 
which injury or fall would the infection or condition you found in November, 
1929, be attributable to, in your opinion? 

“A. From the examination in 1929, the fall received in August, 1929, was not 
responsible for the condition that we found present in the back, that is the hyper- 
trophic changes. We therefore must assume that this hypertrophic condition was 
due to either an injury or an infection which existed previously, although his 
symptoms—his pains and other symptoms, were attributable directly to the injury 
in 1929, * * * 

“Q. * * * Now, doctor, to what would you attribute his disability, would 
you say it was the result of that old injury in 1916, or would you say it was the 
result of the injury on August 26, 1929, from that history of the case? 

“A. I would have to assume that it was the result of the recent injury, the 
one prior to which he was all right, and following which he developed painful 
symptoms. 

“Q. In other words, doctor, whatever may have been the condition of his 
spine as to latent arthritis, or tendency to arthritis I should say, prior to August 
26, 1929, if he was at that time and previous to that time able to do his work, 
without noticing any inconvenience or any impairment whatever of his ability to 
— and immediately thereafter he was disabled, and this condition developed 

that you observed in him, would there be much doubt what caused the disability, 
in your opinion. Do you get that? 

“A, Yes. 

“Q. Assuming that is true, would there be much doubt about what caused the 

bility ? 

“A. I think there would be no doubt in the mind of an average person. How- 
ever, I think a physician encounters conditions of that kind so frequently he 
would want a little more careful examination before he stated definitely that the 
symptoms were entirely attributable to the injury.” 

The doctor goes on to testify that he had some latent arthritis which was 
possibly caused by the fall of 1916, and that most men of his age have arthritis 
and spondylitis to some extent, many without knowing it, and he winds up by 
saying, “I think it is reasonable to suppose that the disability is the result of the 
ccident” in 1929, 

[1] We are of the opinion that the chancellor was correct in finding that 
when the application for the policy in the Provident was made, Ivy had fully 
recovered from the accident and injury of 1916, and that the accident of 1916 did 
not contribute to his injury of 1929; that the disability he suffered in 1929 and has 
since suffered was uot caused partly by disease prior to the accident. 

Ivy testified that for a while after his fall in 1916 he felt a soreness in the 
extreme lower part of his spine, but it gradually went away, and he had no further 
trouble. For ten or eleven years afterwards he traveled as a salesman, driving an 
old Ford automobile over rough roads over Northern Alabama, North Georgia, 
and Middle Tennessee, driving himself. When not traveling he worked on his 
farm. He testified that he “couldn’t doubt” but what he had fully recovered; that 
there had been nothing to cause him to suspect that he was not fully recovered. 

Several of his friends and acquaintances testified that he had led an active 
life for the period of ten or eleven years between the two falls, and his physical 
condition had always appeared to be good. 

“The establishment of such facts need not necessarily be confined to expert 
testimony. 
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“*A witness may state simple inferences drawn by him from his own con- 
scious subjective sensations, as to his physical condition. Thus a witness has been 
allowed to state his physical symptoms; the pain which he suffered after an 
injury, how he suffered, and the extent of his suffering, by reasen of a personal 
injury; the effect of injuries on his health, or of sickness or injuries on his 
ability to work: that after an accident he suffered from symptoms which he did 
not have prior to the accident; that he was troubled with nervousness; that he 
suffered from headaches in consequence of an injury to his back, etc.’ 22 C. J. 618, 
§ 710 [Telephone & Tel. Co. v. Carter, 1 Higgins (1 Tenn. Civ. App.) 750}. 

“And it has also been held that a witness may testify as to the physical con- 
dition of another person, where the witness details facts upon which he bases his 
judgment. 22 C. J. 618-622, § 711; Norton v. Moore, 3 Head, 480. And that it is 
not necessary to resort to expert testimony to prove such facts. Reed v. Rosenthal, 
129 Or. 203, 276 P. 684, 63 A. L. R. 1071.” L. & N. R. R. Co. v. Hadley and wife, 
11 Tenn. App. 648, 649. 

“The ‘causes’ referred to in a policy insuring against injuries sustained by 
accident ‘independent of all other causes,’ are the proximate or direct, not the 
remote, causes of death.” Fetter v. Fidelity & Casualty Co., 174 Mo. 256, 73 
S. W. 592, 61 L. R. A. 459, 97 Am. St. Rep. 560. 

“The excitation by an accident of a dormant growth or formation within the 
body so that it rapidly results in death, which, but for the accident, would have 
been deferred until a later period of life, is within the operation of a policy 
insuring against bodily injury sustained through accidental means resulting directly, 
independently, and exclusively of all other causes in death.” Fidelity & Casualty 
Co. v. Lillie Meyer, 106 Ark. 91, 152 S. W. 995, 44 L. R. A. (N. S.) 493; Rhoton 
v. Burton, 2 Tenn. App. 170. 

Mr. Cooley, in his Briefs on Insurance (2d Ed.) vol. 6, p. 5351, thus announces 
the rule: 

“So, in general, the mere fact that the insured was diseased at the time of 
the accident is not sufficient to render the exception operative, if the accident was 
in itself the independent and sufficient cause of death or injury.” 

The Tennessee courts have aligned themselves with this rule. Maness v. Life 
& Casualty Ins. Co., 161 Tenn. 41, 45, 28 S.W.(2d) 339, is directly in point in 
principle, as is also the case of McBurgess v. Fed. Life Ins. Co., 5 Tenn. App. 
284, 287. 

“As applied to contracts of accident insurance, the doctrine of proximate cause 
is clearly distinguished from its application to a case of ordinary negligence, the 
distinction being that in accident insurance contracts the liability is measured bv 
the contract, and the doctrine of proximate cause is applicable only in determining 
whether or not an injury is caused solely by the act or accident against which 
indemnity is given, while in ordinary negligence cases the proximate cause deter- 
mines the existence of the liability.” McBurgess v. Fed. Life Ins. Co., supra. 

The question of the burden of proof as to Ivy’s injuries need not be dis- 
cussed in view of Dr. Mitchell’s statements that the 1929 injury must be considered 
the cause of his disability. 

The second and third assignments of error are based upon the action of the 
chancellor in determining the effect of questions eleven and twelve of the appli- 
cation and answers of defendants thereto, as hereinabove quoted. 


|3] A misrepresentation about any matter of sufficient importance, in the 
opinion of the court, to naturally and reasonably influence the judgment of the 
insurer in making the contract, is a misrepresentation that increases the risk of 


loss within the sense of our statute (Code 1932, § 6126). Hughes Bros. v. tna 
Ins. Co., 148 Tenn. 293, 301, 255 S. W. 363. 


[4] This was not such a misrepresentation that if the company had been 
informed about it they would not have issued the policy. It was informed by 
the statement in answer to question 11 that he had been injured in 1916; that the 
Travelers’ Protective Association had paid him $400 indemnity; and that he had 
fully recovered. It did not refuse to issue a policy on being informed that he 
had had an accident for which he was paid $400 by one company. To have been 
tola that two more companies had paid him $400 each for the same accident 
should not have caused it to refuse to issue the policy. Failure to inform it of 
the other two companies did not increase the risk of loss. 
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[5] If there is a partial disclosure, concealment cannot be predicated on the 
fact that the answer is not full, as it is the duty of the insurer to ask for further 
information, if not satisfied. 3 Cooley’s Briefs on Insurance, 1978, and cases cited. 

The insurer waived the incompleteness of the answer to the question by the 
issuance of the policy. Provident Life & Accident Insurance Co. v. Rimmer, 157 
Tenn. 597, 601, 12 S.W.(2d) 365. 

If any facts are known to the insurer which are sufficient to put him on 
inquiry, the inquiry must be followed up. 3 Cooley’s Briefs on Insurance (2d Ed.) 
1975. 

[6] We are of the opinion that questions 11 and 12, and answers thereto, taken 
together, were sufficient to put the company upon inquiry. What had become of 
the policy mentioned in the answer to question 11 should have been inquired into. 

“The general rule is well stated in 18 Ann. Cas. 687, in a note to Damms v. 
Humboldt Fire Insurance Co., viz. : 

“*That where the insurer, at the time of the issuance of a policy of insurance, 
has knowledge of existing facts which, if insisted upon, would invalidate the 
contract from its very inception, such knowledge constitutes a waiver of condi- 
tions in the contract inconsistent with the known facts, and the insurer is estopped 
thereafter from asserting the breach of such conditions’—(citing many cases). 

“It is held that the same rule applies where the agent soliciting the insurance 
knows of the existing facts, and such knowledge is imputable to the insurer. 
(Citing authorities. ) 

“The reason of the rule is stated in the same note in a quotation from 
Gurnett v. Atlas Mutual L. Insurance Co. [124 Iowa, 547, 100 N. W. 542], supra, 
thus: 

“‘The law is charitable enough to assume, in the absence of any showing to 
the contrary, that an insurance company intends to execute a valid contract in 
return for the premium received; and when the policy contains a condition which 
renders it void at its inception, and this result is known to the insurer, it will be 
presumed to have intended to waive the condition, and to execute a binding con- 
tract, rather than to have deceived the insured into thinking his property is 
insured when it is not, and to have taken his money without consideration.’ 

“The question remains, however, whether a waiver or. estoppel arises where 
the insurance company has information at the time which, if pursued with 
reasonable diligence, would lead to a discovery of the true state of facts regarding 
the health of the insured, or other matter existing at the time upon which it is 
sought to base a forfeiture of the insurance, or a defense rested on some clause 
of the policy. 

“We are of the opinion that, in such case, there is an estoppel.” 
Casualty Ins. Co. v. King, 137 Tenn. 701, 195 S. W. 585, 589. 

“No general rule can be formulated which will govern in all cases the 
sufficiency of the facts or circumstances of notice that will put a party upon 
inquiry, but each case must rest on its own facts. 

““Where such facts or circumstances are known to a person in relation to a 
matter in which he is interested as are sufficient to make it his duty as an honest 
and prudent man to inquire concerning the rights of other persons in the same 
matter, and the course of inquiry thus suggested would, if followed with due 
diligence, lead to a discovery of rights in conflict with his own, the general rule 
is that he will be held chargeable with notice of all that he might thus have 
discovered, and will not be heard to say that he did not actually know of the 
fact or claim in question. Means of knowledge with the duty of using them are 
deemed equivalent to knowledge itself, and passive good faith will not serve to 
excuse wilful ignorance.’ 21 Am. & Eng. Ency. of Law (2d Ed.) 584, 590 [Curry 
v. Williams (Tenn. Ch. App.) 38 S. W. 280, 281; Gibson’s Suits in Chancery, §§ 
65, 76]. 

“‘But when from the uncontroverted facts in evidence it appears that cir- 
cumstances existed of which the party sought to be charged had knowledge or 
information sufficient to affect his conscience, and thereby put him upon inquiry, 
which, if followed with reasonable diligence, would necessarily have led him to 
actual knowledge of the particular fact, and his failure to make the inquiry is not 
satisfactorily explained, he will be held chargeable with the knowledge which he 
might thus have acquired, and will not be allowed to say that he did not actually 
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kuow that the fact existed. His knowledge of the circumstances being sufficient 
to make it his duty to inquire and to render any inaction on his part unconscien- 
ticus, his failure to pursue the path of duty is no defense or excuse. Under such 
circumstances it is said that the presumption of notice is conclusive. 21 Am. & 
Eng. Ency. of Law (2d Ed.) 590 [Woodfolk v. Blount, 3 Hayw. 150, 9 Am. Dec. 
736].” War Finance Corp. v. Ready, 2 Tenn. App. 67. 

We are of the opinion that these two questions and answers taken together 
do not suggest an attempt at misrepresentation, but rather suggest that the 
application was incomplete and hurriedly filled out. 

[7, 8] The company cannot repudiate the fraud of its agent, and thus escape 
the obligations of its contract consummated thereby merely because the insured 
accepted in good faith the act of the agent without examination. Kister v. 
Lebanon Mutual Ins. Co., 128 Pa. 553, 18 A. 447, 5 L. R. A. 646, 15 Am. St. Rep. 
699. 

If Ivy stated the facts correctly, and Rodgers, the insurance agent, failed to 
fill out the application in accordance with the information given him by Ivy, and 
Ivy signed the same without réading it, it is competent to prove such facts. 
Insurance Co. v. Whitaker, 112 Tenn. 151, 79 S. W, 119, 64 L. R. A. 451, 105 Am. 
St. Rep. 916; Hale v. Sovereign Camp, W. O. W., 143 Tenn. 567, 226 S. W. 1045; 
Moak v. Continental Casualty Co., 4 Tenn. App. 287. 

As held in the case of Life & Casualty Co. v. King, supra, we are of the 
opinion that under the circumstances the insurance company is estopped as its 
agent knew all the facts when he filled out the application and the company is 
estopped to take advantage of the fact that Ivy failed to read it. 

It results that all the assignments of error must be overruled and the decree 
of the chancellor affirmed. A decree will be entered in this court in favor of 
Ivy and against the insurance company and the surety on its appeal bond for 
$3,694.96, and interest thereon from September 19, 1932, to the present. The cost 
of the cause including the cost of the appeal is decreed against the complainant 
insurance company and the surety on its appeal bond 
Faw, P. J., and De Witt. J.. concur 


BURCHFIELD v. HOME BENEFIT ASS’N. No. 1520 
Court of Civil Appeals of Te Weeo. Tune 20, 1924 
Rehearing Denied July 12. 1934. 

73 Southwestern Reporter (2d) 559. 
2. INSURANCE 

Under lapsed life policy providing for ifs renewal upon performance of 
fied conditions, application for renewal by insured 
ditions automatically 


SPC Cl 
who performed specified con- 
renews policy, though application is not accepted hy insurer. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 

INSURANCE 

Under lapsed life policy providine for its renewal if insured was in good healt! 
and within required age limit and paid nominal renewal fee, and that renewal should 
not be effective until insured was cfficially notified through mail that renewal had 
been granted by imsurer’s secretary in whom was vested authority to accept or 
reject application for renewal, whereupon status of insured was to be that of new 
member, acceptance of application and notification thereof through mail held condi- 
tion precedent to renewal of policy. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 
4. INSURANCE. 

Evidence that insurer arbitrarily delayed acting on application for renewal of 
lapsed life policy, thereby estopping insurer from denying liability on original policy, 


held insufficient for jury. 
(For other cases, see Insurance, Dec. Dig. § 370.) 
\ppeal from District Court, McLennan County; Giles P. Lester, Judge. 
Suit by Mrs. Pearl E. Burchfield against the Home Benefit 

a judgment for defendant, plaintiff appeals. 

\ffrmed. 

E. B. Burleson and Jos. W. Hale, both of Waco, for appellant. 
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Oltorf & Oltorf, of Marlin, and Richey & Sheehy, of Waco, for appellee. 

ALEXANDER, Justice. 

In 1928, Emmett Lee Burchfield carried a life insurance policy issued by the 
Home Benetit Association, a local mutual aid association. During the fall of that 
year said policy was allowed to lapse for failure to pay a death assessment. On 
October 11, 1932, the insured made a formal written application to the associa- 
tion for the renewal of his policy, and paid to an agent of the association the 
required renewal fee of $2.50. On October 22, 1932, while said application for 
renewal was pending and hefore same had been acted on by the association, the 
insured died as the result of injuries received in an automobile accident. Mrs. 
Burchfield, the beneficiary named in said policy, brought suit to recover thereon. 
At the conclusion of the evidence the trial court gave an instructed verdict for the 
defendant. Plaintiff appealed. 

The by-laws of the association, which were by reference made a part of the 
original policy, provided for renewal in the event of lapsation in the following 
language: “Reinstatement of any member suspended in accordance with the terms 

his certificate or membership may be permitted under the following conditions. 
He must satisfy the Medical Director or Secretary that his health is good and his 
attained age must conform to the age limit allowed for reinstatement in that parti- 
cular class. * * * He must also pay such reinstatement fee as may be decided on 
by the officers of the Association, such reinstatement fee shall be treated as the 
joining fee of a new member. The reinstatement shall not be effective until the 
Secretary officially notifies the member through the United States mail that the 
reinstatement has heen granted. The member thus reinstated shall in every respect 
assume the status of a new member, and neither the reinstated member or his bene- 
ficiary shall have any claim to any rights, privileges or benefits by virtue of his 
previous active membership. * * * The final authority to accept or reject an 
applicant for membership or reinstatement is vested in the Secretary.” On Octo- 
ber 11, 1932, the sb pi signed an application for renewal of his certificate, which 
ipplication contained the following language: “I hereby acknowledge that my policy 
r policies is or are now null rs void, having lapsed for non-payment of assess- 
ments or dues; hence, it is expressly understood by me that no liability is assumed 
by Home Benefit Association unless and until, I am officially informed through the 
United States mail of the reinstatement by the home office, and that my reinstated 
iembership from the date of said reinstatement will only be accorded such status 
as to rights, benefits and privileges as would belong to me or my beneficiary if 
vy membership certificate bore the reinstatement date.” At the same time, the 
insured paid the required renewal fee of $2.50 and received a receipt therefor, 
which provided, in part, that if the application should be rejected the renewal fee 
ould be returned to him. There was evidence to the effect that the insured was 
in good health at the time he made application for renewal of his certificate, and 
that he remained so until October 21, 1932, when he received the injuries which 
resulted in his death the following day. His age conformed to the age limit 
allowed for reinstatement in the class in question. The application for reinstate- 
ment was never acted on nor granted by the association, and hence notice of rein- 
statement was never sent to the applicant through the mails or otherwise. 


The appellant contends that Emmett Lee Burchfield, under the association’s 
by-laws as above referred to, had the vested contract right to be reinstated at any 
time upon his request provided he was in good health, was within the required age 
limit, and paid the necessary reinstatement fee, and since under the undisputed evi- 
dence he satisfied each of these three requirements he thereby automatically became 
reinstated and it was necessary as a condition precedent to his reinstatement tha. 
he secretary of the association actually accept the application for reinstatement 
or officially notify him thereof through the United States mail, as provided for in 
said | y-laws. 

2, 3] There is a very well-established rule that where a lapsed policy con- 
tains provisions authorizing the insured to renew same upon his furnishing proof 
satisfactory to the insurer that he is in good health and upon his performing 
other specified conditions, and the insured, after the lapse of his policy, makes 
the necessary applic ition for reinstatement and meets the other requirements of 
the policy and is actually in good health at the time of the making of the appli- 
cation for reinstatement, and there then exists no valid objection to the form 
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'r substance of such application, his policy thereby in effect becomes auto- 
inatically reinstated, and his beneficiary is entitled to recover under said policy 
in the event of his death from causes arising subsequent to the filing of said 
application for reinstatement, even though said application was never acted upon 
nor accepted by the insurer prior to the death of the applicant. See, in this con- 
nection, Prudential Ins. Co. vy. Union Trust Co., 56 Ind. App. 418, 105 N. E. 
505; Muckler v. Guarantee Fund Life Ass’n, 50 S. D. 140, 208 N. W. 787; Leonard 
v. Prudential Ins. Co., 128 Wis. 348, 107 N. W. 646, 116 Am. St. Rep. 50; Hinch- 
cliffe v. Minnesota Commercial Men’s Ass’n, 142 Minn. 204, 171 N. W. 776. We 
are of the opinion, however, that the above rule has no application to the facts 
here under consideration. Here the applicant for reinstatement was not required 
to pay all arrears of premiums or assessments in order to be reinstated, with 
the consequent restoration of his original status as a member of the association, 
as is usually the case where provision is made for the reinstatement of a lapsed 
policy. He was only required to pay a nominal reinstatement fee of $2.50. His 
status upon reinstatement was to be that of a new member, and he was expressly 
denied all rights and privileges acquired under his previous membership. Th 
vv-laws of the association, which contained the insurer's offer of reinstatement, 
vested in the secretary the final authority for accepting or rejecting an applica- 
tion for reinstatement, and provided that reinstatement shou'd not become 
ffective until the secretary of the association officially notified the applicant 
‘hroeugh the mail that reinstatement had been granted. The application for 
reinstatement as signed by the insured stipulated that no liability was to be 
assumed by the association unless and until the applicant was officially informed 
through the mail of his reinstatement. Clearly parties have a right ‘o provide 
‘hat there shall be no liability after reinstatement until a certain date or the 
happening of a particular event, or until the lapse of certain time after such 
date or event, and in such case there is no liability in the event of death prior 
to the date, or the happening of the event, so stipulated. American National 
Ins. Co. v. Gallimore (Tex. Civ. App.) 166 S. W. 17; American National Ins 
Co. v. Otis, 122 Ark. 219, 183 S. W. 183, L. R. A. 1916E, 875; Denton v. Provident 
Life & Accident Ins. Co., 238 Ky. 26, 36 S.W.(2d) 657. For a like reason it 
would appear that parties have a right to specify how the acceptance of at 
application for reinstatement shall be evidenced, and to stipulate that it shall 
not become effective until the happening of a given event, and where the offer 

promise for reinstatement so provides, and there is no evidence of waiver of 
such a provision, the proposed contract for reinstatement of the policy does not 
become effective until the happening of such event. Restatement, Coutracts 
§ 61; Kansas City Life Ins. Co. v. Phillips, 31 Ariz. 122, 250 P. 882. Since undei 
the undisputed evidence the application for reinstatement was never acted upon 
nor accepted by the association and no notice of any such acceptance was sent 
through the mail or otherwise given to the applicant, the policy of insurance 
never became reinstated, and there was no liability on the association. 

[4] The appellant further contends that the association arbitrarily delayed act- 
ing on the application for reinstatement for an unreasonable time, and that the act 
of the association in receiving the application for reinstatement, together with the 
renewal fee, and in so failing to make the required investigation and to act upon 
the same within a reasonable time, amounted to a recognition of the continued 
existence of the original certificate and the association’s liability thereon, and that 
the association was thereby estopped from denying liability on the original certt- 
ficate. The mere fact that the association received the application for reinstate- 
ment, together with the required renewal fee, constituted no evidence of a recog- 
nition of liability on the original certificate. The application for reinstatement 
signed by the insured and hereinabove quoted expressly stipulated to the contrary. 
The evidence failed to raise an issue as to unreasonable or arbitrary delay in 
investigating and reporting on the application for reinstatement. This contention 
is therefore overruled. 

The judgment of the trial court is affirmed. 
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AMERICAN NAT. LIFE INS. CO. v. JOHN R. CORLEY CO., Inc. No. 1506. 
Court of Civil Appeals of Texas. Waco. June 7, 1934. 
Rehearing Denied July 12, 1934. 
73 Southwestern Reporter (2d) 598. 
INSURANCE. 

Assignee of beneficiary of life policy providing that policy should not take effect 
unless insured was in sound health at its date could not recover, where insured at 
time of issuance of policy was suffering from malignant condition of abdomen 
which afterwards caused his death, though insured believed he was in sound health. 

(For other cases, see Insurance, Dec. Dig. § 136[4].) 


Error from Limestone County Court; Cannon Barron, Judge. 

Action by the John R. Corley Company, Inc. against the American National 
Life Insurance Company. Judgment for plaintiff, and defendant brings error. 

Reversed and rendered. 

J. E. & B. L. Bradley, of Groesbeck, for plaintiff in error. 

O. F. Watkins, of Mexia, for defendant in error. 

ALEXANDER, Justice. 

The life insurance policy recovered on in the trial court contained the follow- 
ing provision: “Provided, however, that no obligation is assumed by the company 
prior to the date hereof nor unless on said date the insured is alive and in sound 
health.” The trial court found that at the time the policy was issued the insured 
had a malignant condition of the abdomen and was not in sound health, but that 
neither the insured nor the beneficiary named in the policy knew or thought that 
such condition existed. The evidence supports such findings, and further estab- 
lishes that within two months after the issuance of the policy the insured died from 
the effects of the disease which he had at the time the policy was issued and 
delivered. 

The trial court rendered judgment in favor of the assignee of the beneficiary 
named in the policy because of the finding that the insured believed that he was 
in sound health at the time the policy was delivered. Such finding, however, did 
not justify a recovery on the policy sued on. It is now well settled in this state 
that a stipulation in a life insurance policy that such policy shall not take effect 
unless the insured is in sound health at the date the policy is delivered is, unless 
restrained by some statute, valid and enforceable, and it is immaterial whether the 
insured knew of his condition in that respect or not. His good faith in believing 
that he was in sound health at the time the policy was delivered will not authorize 
a recovery if in fact at the time of the delivery of the policy he was suffering from 
an ailment of a substantial nature which continued and ultimately caused his death. 
24 Tex. Jur. 691; Wright v. Federal Life Insurance Co. (Tex. Com. App.) 248 S. 
W. 325; Southern Surety Co. v. Benton (Tex. Com. App.) 280 S. W. 551; Ameri- 
can National Ins. Co. v. Melton (Tex. Civ. App.) 29 S.W.(2d) 795; American 
Nat. Ins. Co. v. Jarrell (Tex. Civ. APp:) 50 S.W.(2d) 875; Ofield v. National Ben. 
Life Ins. Co. (Tex. Civ. App.) 293 S. W. 271; Denton v. Kansas City Life Ins. 
Co. (Tex. Civ. App.) 231 S. W. 436. 

Since the trial court found that the insured was not in sound health at the 
time the policy was issued, the plaintiff was not entitled to recover herein. The 
judgment of the trial court is therefore reversed, and judgment here rendered that 
the plaintiff take nothing. 


MISSOURI STATE LIFE INS. CO. v. COMPTON. No. 4465. 
Court of Civil Appeals of Texas. Texarkana. June 20, 1934. 


73 Southwestern Reporter (2d) 1079. 
l. INSURANCE. 

Petition for total and permanent disability benefits under certificate issued 
to employee protected by group policy issued to railroad held sufficient as against 
general demurrer, on ground that such suit cannot be maintained on certificate 
alone. 

Petition alleged that insurer issued group policy to railroad insuring 

its employees; that plaintiff, an employee, was issued a certificate under 

group policy; that railroad paid a portion of premium on policy and 

deducted other portion out of plaintiff's wages as agent of insurer; that 
certificate provided for total and permanent disability benefits; that 
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plaintiff became so disabled and submitted proof thereof, but insurer 
refused to pay benefits; that group policy was in possession of railroad 
and access thereto was not had by plaintiff who demanded that insurer 
produce original policy or certified copy thereof, and, if insurer failed, 
then plaintiff would introduce secondary evidence thereof, if necessary; 
that under terms of group policy and certificate, copies of which were 
attached to petition, plaintiff was entitled to recover. 

(For other cases, see Insurance, Dec. Dig. § 629[1].) 

2. INSURANCE. 
Group policy must be construed most strongly against insurer. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 
3. INSURANCE. i 
Under group policy providing that insurance would terminate if railroad failed 
to remit its employee’s premium to insurer, and certificate providing that insur- 
ance would terminate at expiration of period for which premiums were last 
deducted by railroad from employee’s wages, insurance steld terminated at 
expiration of such period, though railroad did not remit premiums to insurer. 
(For other cases, see Insurance, Dec. Dig. § 349[1].) 
4. INSURANCE. , ; 

Under group policy providing for benefits on proof of total and permanent 
disability of employee for six months’ period, failure to pay premium during 
such period held not to terminate insurance, where employee tendered check 
for premium for first 60 days of such period, and tender was refused on ground 
that policy had previously lapsed. 

(For other cases, see Insurance, Dec. Dig. § 395.) - 

5. INSURANCE. 

Payment of premium may be made by check, where policy does not provide 
how such payment shall be paid. 

(For other cases, see Insurance, Dec. Dig. § 186[4].) 

6. INSURANCE. 

Failure of railroad, as authorized, to make premium deductions from em- 
ployee’s wages which were sufficient therefor held not to forfeit group policy. 

(For other cases, see Insurance, Dec. Dig. § 360[4].) 

Appeal from District Court, Bowie County; Geo. W. Johnson, Judge. 

Suit by Grover A. Compton against the Missouri State Life Insurance 
Company. From a judgment in favor of plaintiff, defendant appeals. 

Affirmed. 

Wm. Hodges, of Texarkana, Tex., and Arnold & Arnold, of Texarkana, Ark., 
for appellant. 

Wm. V. Brown, of Texarkana, Tex., for appellee. 

SELLERS, Justice. 


This suit was brought in the district court of Bowie county against Missouri 
State Life Insurance Company upon a petition which alleged: 

“1. Plaintiff alleges that on or about the 10th day of October, 1927, that the 
defendant issued and delivered to the Missouri Pacific Railroad Company its 
Group Policy No. G-2377, wherein and whereby it insured the employees of said 
Missouri Pacific Railroad Company. 

“2. Plaintiff alleges that on the 10th day of October, 1927, he was an 
employee of the Missouri Pacifie Railroad Company and was protected by said 
Group Policy hereinabove referred to, and that this plaintiff was issued a cer- 
tificate of insurance No. 3905, by said Missouri State Life Insurance Company 
under Group Policy No. 2377, issued to said Missouri Pacific Railroad Company, 
and at the time of the issuance of said policy, or certificate No. 3905, by the 
defendant to this plaintiff, that plaintiff was an employee of said Missouri Pacific 
Railroad Company, and that under the terms and provisions of said contract 
the Missouri Pacific Railroad Company paid a part of the premium on the 
policy and that the plaintiff paid the other portion thereof out of his wages or 
earnings, and the same was deducted out of his earnings by the Missouri Pacific 
Railroad Company as the agent of the said Missouri State Life Insurance Com- 
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pany and transmitted to said Missouri State Life Insurance Company by said 
Missouri Pacific Railroad Company. 
“3. Plaintiff alleges that said certificate or Policy No. 3905 issued by the 
defendant to this plaintiff, is as follows, to-wit: 
“Missour State Life Insurance Company 
“St. Louis, Missouri. 
“Group Policy No. G-2377 
“Certificate No. 3905 

“This is to certify that under and subject to the terms and conditions of a 
Group Policy of Insurance, No. G-2377, issued and delivered to the Missouri 
Pacific Railroad Company (Hereinafter called the Employer) by the Missouri 
State Life Insurance Company (Hereinafter called the Company) the life of 
Grover A. Compton is insured for the sum of Two Thousand Dollars, payable to 
his wife, Dora A. Compton, as beneficiary if death shall occur while an Employee 
of the Employer during the continuance of the insurance under this certificate. 
Such payment shall be made in one amount, or at the election of the Employee, 
in month!y or weekly install nts 

“The beneficiary may be changed by the Employee by notifying the Company 
through the Employer. 

“The insurance provided by the said policy for the Employee shall terminate 
at the expiration of the period for which premiums are last deducted by the 
Employer from the pay of the Employee, or remitted by the Employee to the 
Employer, unless the Employee shall elect to continue the insurance in accord- 
ance with the Conversion Privilege given on the second page of this certificate. 

“Missouri State Life Insurance Co. 
“M. E. Singleton, President. 

“Dated. October 10, 1927, and that plaintiff is claiming the benefits under 
the following provisions of said certificate: 

“Total and Permanent Disability Benefits 

“If the employee shall furnish the Company with due proof that before 
having attained the age of sixty years, he or she has become totally and per- 
manently disabled by bodily injury or disease, and that he or she is then, and 
will be at all times thereafter, wholly prevented thereby from engaging in any 
gainful occupation, and that he or she has been so permanently and disabled for 
a period of six months, the Company will immediately pay to the Employee in 
full settlement of all obligations hereunder, the amount of insurance in force 
hereunder on the Employee at the time of the approval by the Company of the 
proofs aforesaid. This amount will be paid either in one sum or in installments 
as hereinafter provided.’ 

“4. Plaintiff further alleges that on cr about the 2d day of June, 1931, plaintiff 
became totally and permanently disabled as the result of diseases and that since 
said date he has been totally, wholly and permanently disabled from performing 
any kind and character of labor and earning,a livelihood, and that on account 
of suffering with said diseases he will always be totally and permanently disabled. 
That plaintiff is suffering with what is known as duodenal ulcer for which he 
has had a gastro-enterostomy and that he has had repeated occurrences and 
attacks of said condition, and that he is also suffering with neuritis. 


“5. Plaintiff alleges that under said certificate of insurance No. 3905, issued 
to him by the defendant, that it agreed to pay to this plaintiff the sum of 
$2,000.00, the face of said policy, in the event plaintiff became totally and per- 
manently disabled by bodily injury or disease before reaching the age of sixty 
years, and that if the plaintiff is or becomes totally disabled, and if he will be at 
all times thereafter wholly prevented thereby from engaging in any gainful occu- 
pation, and that if such total and permanent disability has existed for a period 
of six months, the defendant agreed to pay immediately to this plaintiff in full 
settlement of this policy, the amount of insurance in force under the same at the 
time and in the manner specified in said policy. 


“6. Plaintiff alleges that after becoming totally and permanently disabled that 
he made application to defendant for blanks upon which to file proofs of his total 
disability, under the terms and conditions of said policy, and that said blanks 
were furnished him and he prepared and submitted proof of total and permanent 
disability and that at the time he became so totally and permanently disabled, 
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and at the time of submitting said proof of total and permanent disability, that 
the plaintiff had not attained the age of sixty years and that said policy was in 
full force and effect.” 

Plaintiff then alleged that the defendant failed and refused to pay said plaintiff 
the benefits provided thereunder, and that plaintiff elected to receive said $2,000 
in one sum instead of in installments. It is then alleged the employment of an 
attorney, and further allegations seeking to recover penalty, interest, and attorney’s 
Tees. 

Paragraph 8 of plaintiff's petition alleges: “Plaintiff further alleges that Group 
Policy No. G-2377 issued by the defendant to Missouri Pacific Railroad Company 
is in the possession of said Railroad Company and is without the jurisdiction of 
this Court, and that this plaintiff does not have access to the same but that the 
defendant, Missouri State Life Insurance Company has a copy of said policy in 
its office, or can compile a certified copy of same from its records, and plaintiff 
demands that the defendant, Missouri State Life Insurance Company, produce, on 
the trial of this cause, the original policy issued by it to the Missouri Pacific 
Railroad Company, same being Group Policy No. G-2377, or produce from its 
records, or from said policy, a certified copy of said policy and file the same in 
this Court within two days of the date of the trial of this cause, the same to be 
used and introduced as evidence, and in default of the production of said policy, 
or a certified copy of the same from said policy or the records of the company 
by the defendant, secondary evidence of the contents of said policy will be intro- 
duced by the plaintiff herein if the plaintiff deems the same necessary.” 

The petition closes with a prayer for judgment for the sum of $2,000, 
interest, penalty, and attorney’s fees. 

_ The plaintiff was permitted to file a trial amendment wherein it is alleged: 
“Plaintiff would show to the Court that under the terms and conditions of said 
Group Policy No. G-2377, and under the terms and conditions of said Certificate 
No. 3905, issued under said Group Policy, by the defendant to this plaintiff, that 
the plaintiff is entitled to recover herein in this suit, as more fully set out and as 
shown by the terms and conditions of said Certificate No. 3905, a copy of which 
is attached hereto, and said Group Policy No. G-2377, a copy of which was 
furnished plaintiff by attorneys for defendant, is attached hereto, and made a 
part hereof, said certificate No. 3905, and said Group Policy being designated 
Exhibit ‘A’ and Exhibit ‘B,’ and that said Group Policy No. G-2377 does not 
contain anything inconsistent with the terms of said certificate No. 3905, but is 
in accordance with the terms and provisions thereof, and that under the terms, 


provisions and conditions of said Group Policy and said certificate, plaintiff is 
entitled to recover.” 


The defendant’s answer contains general demurrer, general denial, and further 
alleged in paragraph 3 of its answer as follows: 


“For further answer herein defendant says the plaintiff is not entitled to 
recover any amount against it in ‘this suit for the following reasons, to-wit: 


“Because if plaintiff ever had the insurance alleged in his petition, said insur- 
ance terminated by reason of the nonpayment of the premiums due this defendant 
long before the alleged disabilities of the plaintiff arose. 


“Defendant further alleges that the contract of insurance upon which the 
plaintiff sues provided that said policy for the employees shall terminate at the 
expiration of the period for which premiums are last deducted by the employer 
from the pay of the employee, or remitted by the employee to the employer 
unless the employee shall elect to continue the insurance in accordance with 
the conversion privilege given on the second page of said certificate described 
in plaintiff's petition. 

“Defendant says that no deduciions were made by plaintiff's employer from 
plaintiff’s pay after December, 1928; that no premiums were remitted by plaintiff 
cr any other person for him since December, 1928; that plaintiff never elected 
to continue the insurance in accordance with the conversion privilege given on 
the second page of said certificate, or by virtue of any other provisions of the 
contract of insuranc* 

“Defendant alleges that by reason of the failures above stated, to pay any 
portion of the premiums duc after December, 1928, the insurance which the 
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plaintiff claims terminated and expired on January 1, 1929, and for the reasons 
stated plaintiff is not entitled to recover any amount in this suit. 

Defendant further alleged a special denial that the Missouri Pacific Railroad 
Company was its agent for any purpose. 

The court at the conclusion of the evidence submitted the case to the jury 
upon special issues, and, among other things, the jury found: That the plaintiff 
became totally disabled from engaging in any gainful occupation on June 2, 
1931; that on same date he became permanently disabled from engagng in any 
gainful occupation; that such disability was the direct result of diseases of his 
body; that such disability has continuously since June 2, 1931, wholly prevented 
him from engaging in any gainful occupation; and that such disability will con- 
tinue during the remainder of his life. The jury further found that the Missouri 
Pacific Railroad Company on June 2, 1931, and at all times prior thereto, had 
deducted and retained from the plaintiff's wages sums of money sufficient to 
pay all premiums when and as they became due on such policy to and including 
the said date of June 2, 1951 It was further found that $500 was a reasonable 
attorney’s fee. 

The court entered judgment for the plaintiff for the sum of $2,740 and costs 
of suit, and the defendant has duly prosecuted this appeal. 

[1] The first contention of appellant is that appellee has not alleged a cause 
of action against the appellant. This contention is predicated upon the holding 
in Wann vy. Metropolitan Life Ins. Co. (Tex. Com. App.) 41 S.W.(2d) 50, to the 
effect that a suit cannot be maintained upon a certificate alone in such cases, 
but it will be observed the court in this opinion also held, quoting: “In order for 
plaintiff in error to set up a cause of action under the terms of the certificate it 
was incumbent upon him to allege and prove that the provisions of the group 
policy when construed in connection with the certificate and rider, entitled him 
to recover for the disability resulting from the injury sustained in the service 
(f his employer.” 

It appears to us that appellee’s original petition, taken in connection with 
his trial amendment, is sufficient under the above holding to allege a cause of 
action on the contract involved as against a general demurrer. 

A further contention made by appellant with a great deal of force is that 
there is lack of any evidence to support the jury’s finding that the railroad com- 
pany made deductions from appellee’s wages sufficient to pay all premiums when 
and as they became due on said policy to and including the date of June 2, 1931; 
and also that the evidence is insufficient to support the jury’s finding that appel- 
lee was totally and permanently disabled within the provision of the policy of 
insurance. 

In view of these contentions this court has reviewed the entire statement of 


facts and has concluded that the evidence is sufficient to support the jury’s 
answer to both issues. 


Appellant further urges that the jury’s verdict will not support the judg- 
ment entered by the court in favor of appellee, in that there is no finding that the 
railroad company paid the premium deductions from appellee’s wages to appel- 
lant. This contention calls for a determination of the question as to whether 
the appellee has protection under the group policy when the deductions were 


made from his wages by the railroad company, although the railroad company 
never remitted such premiums to appellant. 


The certificate issued appellee was dated October 10, 1927, and thereafter 
deductions were made from his wages to take care of the monthly premium by 
the railroad company and remitted to appellant until the month of January, 1929, 
when the railroad company reported to appellant that no wages were due appel- 
iee from which the premium could be deducted. And the undisputed evidence 
when the railroad company reported the appellant that no wages wee due appel- 
wages were remitted to the appellant after this time. 

The complication arose out of the fact that appellee was sick during the 
month of January and a part of February, 1929, but returned to work about Febru- 
ary 20, 1929, and continued in the service of the railroad company until June 2, 
1931, when he withdrew from the-service because of the disability alleged. The 
evidence shows that the deductions for premiums on this insurance were usually 
made from the pay earned by an employee during the first half of the month, 
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although it was sometimes made irom the last half of the month’s earnings. The 
railroad company paid its employees twice a month, on the Ist and the 15th, and 
always held back 15 days’ pay. After appellee’s retirement from the service 
because of his disability he remitted to the railroad company his premium on his 
policy by check for the months of July and August, 1931, which check was returned 
with the information that his insurance had lapsed in January, 1929, and 
appellant refused appellee blanks upon which to make proof of loss because the 
policy had lapsed in 1929. It is conceded by appellant in its brief that appellée was 
at ail times until June 2, 1931, an emplyee of the railroad company; his absence 
during January and part of February, 1929, being only a temporary lay off of his 
own accord. It is further shown without controversy that the group policy of 
insurance issued by appellant to the railroad company was not canceled by the 
company, but was at all times here involved in full force and effect. No question is 
made about the amount of insurance carried by appellee nor the amount of the 
monthly premiums due by him. The group policy, among others, contains the fol- 
lowing provisions: 

“The insurance on eligible employees who make written application to the 
employer between October Ist, 1927, and November Ist, 1927, shall be effective from 
from the date of application. 

“Employees in the Occupational Classifications given above who complete six 
months continuous service with the Employer subsequent to October Ist, 1927, will 
be insured in accordance with the preceding schedule provided they make written 
application to the employer for insurance hereunder within thirty-one days after 
the dates on which they complete six months’ continuous service. Such insurance 
shall be effective from the first day of the policy month for which deductions from 
their pay are first made for this insurance. 

“Employees who, by reason of an increase in salary, become eligible for an 
amount of insurance greater than that for which they were insured initially, as 
shown in the preceding schedule will be insured for the greater amount provided 
they make written application to the employer for this insurance within thirty-one 
days after the dates on which said salary increase becomes effective. Such insur- 
ance shall be effective from the first day of the policy month for which deductions 
from their pay are first made for this insurance. 

“Employees in the Occupational Classifications given above who do not apply 
for insurance hereunder within the period above will be insured in accordance with 
the preceding paragraphs upon presenting to the Company satisfactory evidence of 
their insurability at the time they apply for insurance hereunder. Such insurance 
shall be effective from the first day of the policy month next succeeding the dates 
on which their applications are approved by the Company. 

“Any sum payable by the Company as death claim shall be paid at the Home 
Office of the Company to the beneficiary designated by the insured in accordance 
with the terms of this policy. If the beneficiary named by the insured be not 
living then the amount due under this policy shall be paid to the Executors, Admin- 
istrators or Assigns of the insured. 

“This policy is issued for the term of one year and shall be effective from 
Noon, Standard Time, October Ist, 1927, at Saint Louis, Missouri, in consideration 
of the application of the Employer, an advance premium of FIVE HUNDRED 
AND 00/100 DOLLARS, and of such further premiums as are provided for 
herein. 

“Employees Insured—Employees are automatically insured in accordance with 
the terms of the Plan of Insurance on Page One, subject to the terms of this 
policy. 

“The Employer shall furnish the Company with the names of all Employees 
as they become eligible for insurance hereunder, with the information as to each 


necessary to determine the age, the amount of insurance, and the effective date of 
the insurance. 


“Unintentional omission on the part of the Employer to furnish the name of 
any Employee eligible for insurance hereunder shall not invalidate the insurance 
on the life of such Employee. 

“Termination of Insurance—The insurance on any Employee shall cease at the 
expiration of the period for which premiums are last received by the Company for 
such Employee, except as hereinafter provided. If an Employee is disabled, given 
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leave of absence, or temporarily laid off, the Employment need not be considered 
terminated unless Employer so elect. 

“The Employer shall notify the Company of all Employees whose employment 
shall terminate and also the dates of the termination of their empoyment. 

“Premiums—All premiums are payable in advance at the Home Office of the 
Company, but may be paid to an authorized agent of the Company upon delivery 
of a receipt signed by the President or Vice-President, and countersigned by said 
Agent. If any premium shall not be paid when due, this policy shall terminate 
except as hereinafter provided. 

“In addition to the advance premium there shall be due: 

“1. To the Company— 

“(a) The Balance, if any, of the first premium as determined by the amount 
of insurance on the Employee initially insured hereunder, such balance to be due 
whten determined. 

“(b) A pro rata premium for any additional or increased insurance, computed 
to the next date on which premiums shall be due, following the date such insurance 
is effective. 

“2. To the Employer— 

“A refund of any unearned premium paid for any Employee insured hereunder, 
whose insurance has terminated for any reason, other than death or permanent and 
total disability. 

“The Company will furnish the Employer each month with a statement of 
any balance due the Company or the Employer on account of the premium adjust- 
ment due to changes in the insurance. Such balances shall be due monthly from 
the date hereof. 

“Grace Period—Thirty-one days of grace will be allowed for the payment of 
every premium after the first, during which period the policy remains in force. 

“Renewal Privilege—This policy may be renewed from year to year for a 
further term of one year at the option of the Employer, upon payment within the 
days of grace of the premium for the amount of insurance as renewed, as deter- 
mined by the Schedule of Rates embodied herein. 

“The Company reserves the right to decline to renew this policy at the end 
of any policy year if at that time less than fifty Employees or seventy-five per cent. 
of the Employees eligible for insurance hereunder, whichever is the greater, are 
insured hereunder. 

“The Company also reserves the right to establish new premium rates at which 
subsequent renewals shall be computed at the end of each five year period from 
the date hereof. Any change in rates shall be determined by the Company’s classi- 
fied group mortality experience. 

“Total and Permanent Disability Benefitt—If any Employee insured under this 
policy shall furnish this Company with due proof that before having attained the 
age of 60 years, he or she has become totally and permanently disabled by bodily 
injury or disease, and that he or she is then, and will be at all times thereafter, 
wholly prevented from engaging in any gainful occupation, and that he or she has 
been so permanently and totally disabled for a period of six months, the Company 
will immediately pay to such Insured in full settlement of all obligations hereunder 
as to such Insured’s life, the amount of insurance in force hereunder on such 
Insured at the time of the approval by the Company of the proofs as aforesaid. 


“In addition to or independently of all other causes of total and permanent dis- 
ability the Company will consider the entire and irrecoverable loss of the sight of 
both eyes, or the loss of use of both hands, or of both feet, or of one hand and 
one foot as total and permanent disability within the meaning of this provision. 


“Individual Certificate of Insurance and Conversion Privilege—The Company 
will issue to the Employer for delivery to each Employee whose life is insured 
under this policy, an individual certificate setting forth a statement as to the insur- 
ance protection to which he is eneitled and to whom payable. Any Employee of the 
Employer covered under this group policy shall in case of the termination of 
Employment for any reason whatsoever, be entitled to have issued to him by the 
Company without evidence of insurability upon application to the Company made 
within thirty-one days after the termination of the insurance under this certificate 
and upon the payment of the premium applicable to the class of risks to which 
he belongs and to the form and amount of the policy at his then attained age, a 
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policy of life insurance in any one of the forms customarily issued by the Com- 
pany, except term insurance, in an amount equal to the amount of his protection 
hereunder at the time of such termination.” 

The certificate issued appellee provides, among other provisions, the following: 

“Missouri State Life Insurance Company 

“Group Policy G-2377 Certificate No. 3905. 

“This is to certify that under and subject to the terms and conditions of a 
Group Policy of Insurance, No. G-2377, issued and delivered to the Missouri 
Pacific Railroad Company (hereinafter called the Employer) by the Missouri State 
Life Insurance Company (hereinafter called the Company) the life of Grover A. 
Compton (hereinafter called Employee) is insured for the sum of Two Thousand 
Dollars, payable to His wife, Dora A. Compton as beneficiary if death shall occur 
while an Employee of the Employer during the continuance of the insurance under 
this certificate. Such payment shall be made in one amount or, at the election of 
the Employee, in monthly or weekly installments. 

“The beneficiary may be changed by the Employee by notifying the Company 
through the Employer. 

“The insurance provided by the said policy for the Employee shall terminate 
at the expiration of the period for which premiums are last deducted by the 
Employer from the pay of the Employee, or remitted by the Employee to the 
Employer, unless the Employee shall elect to continue the insurance in accordance 
with the Conversion Privilege given on the second page of this certificate. 

“Missouri State Life Insurance Company 

“M E. Singleton, President.” 

“Dated October 10, 1927. 

“Total and Permanent Disability Benefits. 

“If the Employee shall furnish the Company with due proof that before 
having attained the age of sixty years, he or she has become totally and perma- 
nently disabled to body injury or disease, and that he or she is then, and will 
be at all times thereafter, wholly prevented thereby from engaging in any gainful 
occupation, and that he or she has been so permanently and totally disabled for 
a period of six months, the Company will immediately pay to the Employee in 
full settlement of all obligations hereunder, the amount of insurance in force 
hereunder on the Employee at the time of the approval by the Company of the 
proofs as aforesaid.” 

The authority for deduction,of premiums was given as follows: 

“Application and Order to Pay Group Insurance Premium. 

“Certificate No. 3905. 

“T hereby apply for group insurance under the terms of the group policy issued 
by the Missouri State Life Insurance Company and authorize the Missouri Pacific 
Railroad Company, my Employer, to deduct $1.60 monthly from my wages or salary 
to apply towards the payment of the premiums due under the aforesaid mentioned 
policy. 

“Dated—October 10, 1927. 

“TSigned] Grover A. Compton.” 

[2, 3] Construing the group insurance policy and the certificate issued appellee 
as constituting an indivisible contract between appellee and appellant, we find two 
separate and distinct provisions with reference to when appellee’s insurance will 
terminate. In the group policy it is provided if the railroad company fails to remit 
the appellee’s premium to appellant the insurance will terminate, while in the certi- 
ficate delivered to appellee it is provided that the insurance provided by the policy 
for the employee shall terminate at the expiration of the period for which premiums 
are last deducted by the employer from the pay of the employee, or remitted by the 
employee to the employer. It is a well-settled rule of construction of such contracts 
that they are to be construed most strongly against the insurer, or the appellant in 
this case. Applying this rule and giving effect only to the provision for termination 
of the insurance as contained in the certificate, it is clear that the insurance of appel- 
lee did not terminate before June 2, 1931, as the jury found that the railroad com- 
pany made the deductions from his wages to cover the premiums up to that time. 
The Supreme Court of Alabama in construing a similar contract to the one here 
involved held that the payment by the employee of his monthly premium through 
a deduction from his monthly salary by his employer who by prearrangement is to 





Missouri State Life Ins. Co. v. Compton 101 


retain the same and make payment of monthly premiums on the group policy, is 
payment to the insurer so far as such employee is concerned. All States Life Ins. 
Co. v. Tillman, 226 Ala. 245, 146 So. 393. 

li it should be held that there is no evidence to support the jury’s findings that 
the railroad company made deductions from appellee’s wages for his monthly 
premium due in January and February, 1929, this case is authority for the pro- 
position that appellant cannot escape liability to appellee because the railroad com- 
pany failed to make the deductions from his wages for the months of January and 
February when he was absent from his employment, if when he thereafter returned 
the company made such deductions but failed to report such deductions to appellant. 

The total and permanent benefit provisions contained in the group policy ap- 
plies only to employees. Therefore, if one becomes disabled by bodily disease as 
in this case, and will be at all times thereafter wholly prevented thereby from en- 
gaging in any gainful occupation, and such employee has been so permanently and 
totally disabled for a period of six months, the employee must during this time be 
considered an employee of the railroad company, and, of course, as an employee 
he is entitled under the contract to pay his premium to the railroad company. Any 
other construction of this contract would entirely relieve appellant from any li- 
ability whatever under this provision of the contract. 

[4, 5] It may be argued that when the appellee retired from the service of the 
railroad company on June 2, 1931, the insurance terminated unless the appellee take 
advantage of the conversion privilege provided for in the contract. It will be ob- 
served that the conversion privilege applies only to those employees who terminate 
their employment and to no other, and it will be further observed that the conver- 
sion privilege gives the right to secure from the appellant only life insurance and 
makes no provision for disability insurance such as that contained in the disability 
provision of the contract. We are of the opinion that appellee’s policy did not 
lapse by not having paid those premiums, since he tendered to the railroad company 
his check for the amount of the premiums for the first 60 days of such period, 
which check was returned to him with the information that the policy had lapsed 
in January, 1929. A payment of a premium in Texas is permitted by check where 
the contract does not provide how such payment shall be paid. State Life Ins. Co. 
v. Nolen (Tex. Civ. App.) 13 S.W.(2d) 406. It is also held that an insurance com- 
pany which refused to accept a check tendered for a premium on the ground that 
the policy had been canceled could not deny liability on the policy because the pre- 
mium had not been paid. Indiana Nat. Life Ins. Co. v. McGinnis, 180 Ind. 9, 101 
N. E. 289, 45 L. R. A. (N. S.) 192. 

[6] The evidence shows without dispute that appellee’s wages from the rail- 
road company amounted to between one and two hundred dollars per month, and 
the railroad company at all times from the date appellee authorized it to make 
deductions from his wages for his monthly premium due the appellant until June 
2, 1931, had in its possession sufficient wages belonging to appellee from which it 
could have deducted the amount of the premiums, and no excuse is offered for the 
failure to make the deductions. No notice was given appellee of the failure by the 
railroad company to make the deductions, except the contention that the railroad 
company paid him all his wages each month, and from this fact he should have 
known that his insurance had lapsed. The evidence shows that the railroad company 
was making two other deductions from his wages monthly, one for $1.50 hospital 
dues and another for $2.30 for B. A. R. E.; and the deductions for this insurance 
was $1.60. The appellee lost some days from work, he made some overtime, and 
the railroad company, as above stated, held back fifteen days’ wages, and appellee 
was working as a machinist. It appears to us that from all these circumstances it 
would hardly be just to appellee to say that he had notice of the fact that his in- 
surance had lapsed. These facts, together with the provision in the contract, “Un- 
intentional omission on the part of the employer to furnish the name of any em- 
ployee eligible for insurance hereunder shall not invalidate the insurance on the 
life of such employee,” are sufficient to bring the case within the general rule recog- 
nized in this state, to the effect that where the insured has left with the railroad 
company a sufficient sum for the payment of its installments, he is entitled to rely 
upon its making such deductions and a failure to make such deductions will not 
forteit his insurance. Johnson v. Standard Life & Accident Ins. Co. (Tex. Civ. 
App.) 97 S. W. 831; Benefit Ass’n of Railway Employees v. Hancock, 248 Ky. 315, 
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58 S.W.(2d) 578, and authorities therein cited. If we are correct in this view, 
the complaint with reference to the sufficiency of the evidence to sustain the jury’s 
findings that the railroad company made the deductions becomes immaterial. 

We have carefully considered all of the appellant’s assignments and have con- 
cluded that none of them present error, and the judgment of the trial court is en- 
titled to be affirmed, and it is so ordered. 








SOVEREIGN CAMP, W. O. W. v. CAYTON. No. 4224. 

Court of Civil Appeals of Texas. Amarillo. June 25, 1934, 
Rehearing Denied July 16, 1934. 

74 Southwestern Reporter (2d) 158. 









1. INSURANCE. 

In action on policy, it was not necessary for insured in his pleadings to 
negative all of defensive matter that insurer might rely upon to defeat payment 
of policy declared upon. 

(For other cases, see Insurance, Dec. Dig. § 815[1].) 

2. INSURANCE. 

Notice of disability, coupled with request for settlement by insured, followed 
by denial of liability by insurer, absolved insured from any duty to request printed 
blanks and file formal proof of claim, and insured was not required to plead and 
prove compliance with such formality. 

(For other cases, see Insurance, Dec. Dig. § 789[2].) 

3. INSURANCE. 

Letters and telegrams in which insured stated that he was over age 70 and 
disabled and asked for terms of settlement conveyed notice of such facts to 
insurer, and insurer owed duty to furnish information sought, together with proper 
blanks upon which to complete proof of disability in manner acceptable to insurer, 
which duty could not be escaped by evasion or nonaction. 

(For other cases, see Insurance, Dec. Dig. § 789[2].) 

4. INSURANCE. ; : 

Insurer had no right to cancel policy for nonpayment of premiums, where 
under disability provisions, insured was entitled to sum in excess of such accruing 
premiums. 

(For other cases, see Insurance, Dec. Dig. § 753[1].) 

5. INSURANCE. ; 

Provision in life policy for making proof on blanks furnished by insurer was 
condition subsequent for benefit of insurer which was waived by ignoring insured’s 
letters that he was over 70, disabled, and asking for terms of settlement, and 
failing to furnish blanks for insured to complete proof. 

(For other cases, see Insurance, Dec. Dig. § 789[2].) 

6. INSURANCE. 

Provision in life policy for furnishing new or additional proof of disability 
each year was for benefit of insurer and was waived by insurer’s failure to furnish 
insured with blanks for such proof. 

(For other cases, see Insurance, Dec. Dig. § 789[2].) 

7. INSURANCE. 

In action on policy, judgment allowing 12 per cent. penalty on annual disability 
benefits accruing in 1931 and 1932 and denying 12 per cent. penalty on annual 
disability benefit accruing in 1930 held not erroneous, because insured had separate 
cause of action each year for installment during that year, so that 1931 and 1932 
benefits did not accrue until after statute authorizing 12 per cent. penalty became 
effective (Vernon’s Ann. Civ. St. art. 4831a). 

(For other cases, see Insurance, Dec. Dig. § 800.) 

8. INSURANCE. 
In action on policy in which judgment was rendered for insured for $600 plus 


6 per cent. interest and 12 per cent. penalty, allowance of $200 attorney fee held 
not erroneous. 


(For other cases, see Insurance, Dec. Dig. § 800.) 
Error from District Court, Randall County; Henry S.- Bishop, Judge. 
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Suit by A. Cayton against the Sovereign Camp, Woodmen of the World. 
judgment for the plaintiff, and the defendant brings error. 

Affirmed. 

Underwood & Strickland, of Amarillo, and Rainey T. Wells, of Omaha, Neb., 
tor plaintiff in error. 

Shannon, Ochsner & Pheiffer, of Amarillo, for defendant in error. 


KEARNS v. PENN MUT. LIFE INS. CO. No. 24962. 
Supreme Court of Washington. July 17, 1934. 
34 Pacific Reporter (2d) 888. 
1. INSURANCE. 


Under disability indemnity provision of life policies that insurer would pay 
disability benefits upon insured’s furnishing proof that he had become wholly 
disabled, first monthly payment to be made six months after receipt of proof, 
insured held not entitled to recover benefits for period prior to time of presenta- 
tion of proof of disability, since furnishing proof of disability was condition 
precedent to liability. 

(For other cases, see Insurance, Dec. Dig. § 612[2].) 

. INSURANCE. 

Parties can make such contract for insurance as they may see fit, provided 
contract is not in contravention of law. 

(For other cases, see Insurance, Dec. Dig. § 138j{1].) 

3. INSURANCE. i : oe 

Insurance commissioner has duty to examine all forms of life policies pro- 
posed to be issued, and to disapprove use of any which are not in compliance with 
statutory provisions for a standard life policy, and.same duty is imposed upon 
commissioner with respect to form of health and accident policies (Laws 191], 

217, § 83°(3, 4); p. 264, § 187). 
(For other cases, see Insurance, Dec. Dig. § 133[1].) 
4 = RANCE. 
fe policy providir for payment to insured if he be living on certain date, 
or és hig estate in adi cag of his death and for total dieability benefits, constituted 
ife in Ce : vithin meaning of Code classifying kinds of insurance 
(Laws 1911, P.- Zi, § 83 (3, 4). 
(For other cases, see Insurance, Dec. Dig. § 133[1].) 
5. INSURANCE. 

That life policy also contained disability benefits provision did not constitute 
policy “health and accident policy” within meaning of Insurance Code requiring 
performance of certain conditions as prerequisite to effecting of health and acci- 
dent insurance (Laws 1911, p. 217, § 83 (3, 4); p. 267, § 189). 

(For other cases, see Insurance, Dec. Dig. § 133[1].) 

6. INSURANCE. : 

Life policies containing provisions which operate to safeguard life insurance 
against lapse, or provide for payments during lifetime of insured of an annuity 
in event of total and permanent disability of insured, are not within purview of 
health and accident insurance provisions of Insurance Code (Laws 1911, p. 217, 
§ 83 (3, 4); p. 264, § 187; p. 267, § 189). 

(For other cases, see Insurance, Dec. Dig. § 133[1].) 

Mitchell, Tolman, and Holcomb, JJ., dissenting. 

En Banc. 

Appeal from Superior Court, Spokane County; William A. Huneke, Judge. 

Action by Robert J. Kearns against the Penn Mutual Life Insurance Company 
of Philadelphia. Judgment for plaintiff, and defendant appeals. 

Reversed, and cause remanded, with direction to dismiss the action. 

Graves, Kizer & Graves, of Spokane, for appellant. 

O. C. Moore, of Spokane, for respondent. 

MILLarD, Justice. 

The defendant insurance company issued two life insurance policies, a 20- 
pay limited life policy in 1916 and a 14-year endowment policy in 1921, to Robert 














104 The Insurance Law Journal, Vol. 84 [jan., 1935 








J. Kearns. 


Under the terms of each of the policies, which differ in no particular 
material to 


this action, the defendant insurer was obligated to pay a monthly 
income to the plaintiff insured in the event that he became totally and per- 


manently disabled. The pertinent provisions of the two insurance contracts are 
as follows: 










“If after one year’s premium shall have been paid on this policy and before 
default in the payment of any subsequent premium the insured shall furnish to 
the Company due proof that, before attaining the age of sixty, he has become 
wholly disabled by bodily mjury or disease so that he is and thereby will be 
permanently and continuousiy unable to engage in any occupation whatever for 
remuneration or profit, and that such disability has existed continuously for not 
iess than sixty days prior to the furnishing of proof, thereupon the Company 
will grant the following benefits: 

“a. Waiver of Premium.—The Company, by endorsement hereon, shall waive 
the payment of the premiums which thereafter may become due under this Policy 
during the continuance of the said total disability of the insured. In making any 
settlement under this Policy the Company shall not deduct any part of the pre- 
miums so waived, and the Non-Forfeiture values of this Policy shall increase 
from year to year in the same manner as though any premium waived under this 
provision had been paid in cash; 

“b. Annuity Payment—Furthermore, the Conipany will pay to the insured 
a monthly sum equal to one one-hundred-and-twentieth of the face of. this 
Policy, the first monthly payment to be made six months after receipt of due 
proof of the said total disability accompanied by this Policy for endorsement, 
and subsequent payments monthly thereafter during the continuance of the said 
total disability of the insured prior to the maturity of this Policy. The Company 
will admit the age of the insured when furnished with’ satisfactory evidence of 
the date of birth and reserves the right to require such proof of date of birth 
at the time proof of disability is furnished. The amount of this Policy payable 
at maturity either as an endowment or as a death claim shall not be reduced 
by any payments made under this disability provision.” 

On July 13, 1932, Kearns, then fifty-seven years old, suffered a “stroke.” 
Defendant stipulated that from that time Kearns has been totally and continuously 
disabled within the meaning of the above-quoted provision of the policies. The 
insured did not realize the seriousness of his condition. The court’s finding, 
amply sustained by the evidence, is to the effect that for several months sub- 
sequent to July 13, 1932, Kearns’ condition was such that he was incapable of 
understanding the terms ahd conditions of his insurance policies. On December 
12, 1932, finding himself unable to continue the practice of his profession—-the 
insured is a physician and surgeon—Kearns furnished to the insurer proof of his 
disability, and claimed the benefit of the policy provision quoted above. The claim 
of disability was allowed; annuity payments to begin six months after the receipt 
of proof of disability. The insured rejected the allowance, insisting that the lia- 
bility to pay accrued at the moment of the disabling injury, and was not post- 
poned by delay in claiming and proving disability. The insured further insisted 
that the provision that “the first monthly payment to be made six months after 
receipt of due proof of the said total disability’ was invalid. An action was com- 
menced by the insured to recover the annuity payments under both policies from 
July 13, 1932, the date the insured became disabled. Trial of the action to the 
court resulted in judgment for plaintiff in the amount for which he prayed. The 
defendant has appealed. 

Counsel for appellant contend that the insurer’s liability for the annuity pay- 
ments did not accrue upon the occurrence of the disabling injury. It is insisted 
that the furnishing to the insurer of proof of the disability is a condition pre- 


cedent to liability of the insurer to pay disability benefits under the provisions of 
the policies in question. 


“* * * The obligation of the company does not rest upon the existence of 
the disability; but it is the receipt by the company of proof of the disability which 
is definitely made a condition precedent to an assumption by it of payment. 
* * *” Bergholm v. Peoria Life Ins. Co., 284 U. S. 489, 492, 52 S. Ct. 230, 
231, 76 L. Ed. 416. 


So far as is material here, the total disability clause reads as follows: 



























































a. a oe eke ee 











Life] Kearns v. Penn Mutual Life Ins. Co. 105 





“If * * * the insured shall furnish to the Company due proof that * * * 


he has become wholly disabled by bodily injury or disease * * * the Company 
will grant the following benefits: * * * 

“b. * * * the Company will pay to the insured eack month One Hundred 
Dollars, * * * the first monthly payment to be made six months after receipt 
of due proof of the said total disability, * * * and subsequent payments 
monthly thereafter during the continuance of the said total disability of the 
insured. * * *” 

In Wick v. Western Union Life Ins. Co., 104 Wash. 129, 175 P. 953, the 
insurance policy contained a total disability provision reading as follows: “If the 
insured * * * shall furnish due proof that he has, before default in the pay- 
ment of any premium, become wholly disabled by bodily injury or disease * * * 
the company will pay for said insured all premiums which shall become due. 
x * 

In Jones v. New York Life Ins. Co., 158 Wash. 12, 290 P. 333, 334, the $2,000 
life endowment policy issued to the plaintiff contained the following disability 
benefit provision: “Whenever the Company receives due proof, before default: in 
the payment of premiums, that the Insured, * * * has become wholy disabled 
by bodily injury or disease, * * * then * * * commencing with the anni- 
versary of the Policy next succeeding the receipt of such proof the Company will 
on each anniversary waive payment of the premium for the ensuing insurance 
vear. * * * Qne year after the anniversary of the Policy next succeeding the 
receipt of such proof, the Company will pay the Insured a sum equal to one-tenth 
ot the face of the Policy, and a like sum on each anniversary thereafter during 
the continued disability of the Insured. * * *” 

In Bergholm v. Peoria Life Ins. Co., 284 U. S. 489, 52 S. Ct. 230, 231, 76 
L.. Ed. 416, the insurance policy contained the following income disability pro- 
visions : 

“Upon receipt by the Company of satisfactory proof that the Insured is totally 
and permanently disabled as hereinafter defined the Company will ; 

“1, Pay for the Insured all premiums becoming due hereon after the receipt 
of such proof and during the continuance of the total and permanent disability of 
the Insured and will also 

“2. Pay to the Insured a Monthly Income for life of 1% of this Policy; The 
first payment of such income to be paid immediately upon receipt of such proof. 
kk OK” 

The provision in the insurance policy in the case at bar, for payment of an 
annuity to the insured and waiver of payment of all insurance premiums in the 
event that the insured became totally and permanently disabled, is identical in 
effect with the disability indemnity provision in the cases cited. 

In the Wick Case. an en banc decision which has never been overruled or 
modified, the insured was disabled while the policy was still in force, but no proof 
was furnished until after the policy had lapsed for nonpayment of premiums. 
Recovery was denied, on the ground that the insured was bound by the disability 
indemnity provision requiring due proof of total and permanent disability before 
default in the payment of premium; that such requirement was a condition pre- 
cedent to a recovery on the policy. 

In Bergholm v. Peoria Life Ins. Co., 284 U. S. 489, 52 S. Ct. 230, 231, 76 

. Ed. 416, the plaintiff sought recovery of the face of a life insurance policy, inl 
which she was the named beneficiary, and certain sums for disability benefits 
alleged to have accrued prior to the death of the insured. In that case, as in the 
Wick Case, the insured became totally disabled before there was a default in the 
payment of premiums, but he failed to furnish proof of such disability, whereupon 
the insurance company canceled the policy. Affirming the judgment of the Circuit 
Court of Appeals (Peoria Life Ins. Co. v. Bergholm, 50 F.(2d) 67), reversing a 
recovery in favor of the plaintiff beneficiary, the Supreme Court of the United 
States distinguished the case of Minnesota Mutual Life v. Marshall (C. C. A.) 
29 F.(2d) 977, and said: 


“The insured died on April 18, 1929. Judgment was sought for disability bene- 
fits from December 1, 1927, to April 1, 1929, at the rate of $50 per month, with 


interest. The last premium paid was due on May 27, 1927. The next, allowing a 
month’s period of grace, should have been paid not later than September 27, 
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1927. Neither that nor any subsequent premium was ever paid. Long prior to the 
death of the insured, the policy, therefore, had lapsed, unless saved by the terms 
of the disability clause above quoted. There is evidence in the record from which 
it reasonably may be found that the insured was totally and permanently disabled 
from a time before the premiums first became in arrears, and that this condition 
continued until his death; but no proof thereof was furnished to the company. 

“The petitioners, nevertheless, contend that this is enough to bring into effect 
the promise of the company to pay the premiums which became due aiter the 
disability began. In support of this contention, Minnesota Mut. Life Ins. Co. v. 
Marshall, supra, is cited. The pertinent provisions of the policy there, however, 
differ from those found in the policy here under consideration. There the policy 
provided that if the insured, while the policy is in force and before default in 
payment of premiums, ‘shall become totally and permanently disabled * * * 
and shall furnish satisfactory proof thereof, the (Company will Tr the payment 
of premiums thereafter becoming due,’ and that ‘ upon the receipt of due proof of 
total and permanent disabilities * * * the Company will waive the payment of 
all premiums thereafter becoming due.’ The court held that the waiver took effect 
at the time of the disability, and did not depend upon the time when proof thereof 
was furnished. 

“We do not need to controvert this construction of the words quoted, or 
question the soundness of the view of the court that the existence of the disability 
before the premium became in arrears, standing alone, was enough to create the 
waiver. In that view, the obligation to furnish proof was no part of the condition 
precedent to the waiver; but such proof might be furnished within a reasonable 
time thereafter. Here the obligation of the company does not rest upon the exist- 
ence of the disability; but it is the receipt by the company of proof of the dis- 
ability which is definitely made a condition precedent to an assumption bv it of 
payment of the premiums becoming due after the receipt of such proof. The 
provision to that effect is wholly free from the ambiguity which the court thought 
existed in the Marshall policy. Compare Brams v. New York Life Ins. Co., 299 Pa. 
11, 14, 148 A. 855. It is true that where the terms of a policy are of doubtful 
meaning, that construction most favorable to the insured will be adopted. Mutual 
Life Ins. Co. v. Hurni Co., 263 U. S. 167, 174, 44 S. Ct. 90, 68 ‘L. Ed. 235, ; 
A. L. R102; Stipcich v. Insurance: Co.,°277-U.S.. 340. 322, 48S. Ce Sie: 72 
1, Ed. 895. This canon of construction is both reasonable and just, since the words 
of the policy are chosen by the insurance company; but it furnishes no warrant 
fer avoiding hard consequences by importing into a contract an ambiguity which 
otherwise would not exist, or, under the guise of construction, by forcing from 
plain words unusual and unnatural meanings.” 

In Jones v. New York Life Ins. Co., 158 Wash. 12, 290 P. 333, 335, the insured 
was disabled in 1926 but she did not furnish proof thereof until 1928. We held 
that the insured was not entitled to recovery of benefits for any period prior to the 
time of presentation of proof of disability to the company. We said: 

“Our real problem is, Has Miss Jones any right of recovery as for her total 
permanent disability for any period prior to her presentation of proof thereof to 
the company in April and June, 1928? The trial judge manifestly was of the 
opinion, and counsel for Miss Tones contended, that she is entitled to recovery of 
total permanent disability benefits for the whole period following the commence- 
ment of her total permanent disability in March, 1926, regardless of when she 
presented proof thereof to the company. We are not able to agree with this view. 
The terms of the policy are that, commencing on the anniversary of the policy, 
after receipt of proof and on each anniversary thereafter, the company will pay 
one-tenth of the face of the policv. This plain provision of the nolicy, its seems to 
us, leaves no sound basis for holding that Miss Jones is entitled to recovery of 
an total permanent disability benefits for any period preceding presentation of 
proof thereof to the company. Counsel for Miss Jones relv upon our decision 
in Storwick v. Reliance Life Ins. Co., 151 Wash. 153, 275 P. 550, as apparently 
the trial judge did. That policy provided that: 

“During the period of total and permanent disability, and at any time one 
year after the premium anniversary date first following the date of such dis- 
ability, the Company will, at the request of the Insured and beneficiary or 
assignee, if any, pay a monthly income amounting to 1% of the face value of the 
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policy, if there be no existing indebtedness, or if there be such indebtedness, 1% 
of the face value of the policy less such indebtedness; such payments to continue 
until the total amount of payments made shall equal the face of the policy, less 
as ee if any, at which time the Company’s liability under this contract 
shall cease. 

“Following our rule of liberal construction of policies favorable to the insured, 
we held that provision to entitle Storwick to the monthly benefits during the 
whole period of his disability, though proof thereof was not made until some time 
afier commencement thereof. We think that decision is not controlling here.” 

Reynolds v. Travelers’ Ins. Co. (Wash.) 28 P.(2d) 310, 312, was an action 
brought to recover the full amount of a life insurance policy made payable at the 
death of the insured named therein, and also to recover the aggregate amount of 
monthly income for permanent total disability of the insured during his lifetime. 
The insured was totally disabled while the policy was in force, and was committed 
to an asylum for the insane where he died. The required proof of disability was 
not furnished. While totally disabled, premiums became due and were not paid, 
whereupon the policy was canceled. The disability of the insured continued until 
his death, after which suit was brought for recovery on the policy. The indemnity 
provisions of the policy in that case were practically the same as those involved 
in the above-cited cases. We held that insanity of the insured does not excuse the 
failure to furnish proof of disability, that it was a condition precedent to liability 
that proof of disability be furnished prior to the lapsing of the policy, and, in 
effect, that, under disability indemnity provisions like those in the cases cited and 
in the case at bar, there can be no recovery for period of disability prior to the 
time required proof is furnished. We said: 

“The first question is whether the contract of insurance required, under the 
law of this state, that proof of permanent total disability be submitted prior to 
the lapsing of the policy for nonpayment of premiums, or merely required that 
the proof submitted show that the disability occurred while the policy was still 
in force. Under the first alternative, the proof should have been made not later 
than the date of the expiration of the grace period allowed for the payment of 
premiums. Under the latter alternative, proof of permanent total disability, 
although occurring many years before, could be supplied at the time of death of 
the insured. Under the latter alternative, also, such permanent total disability would 
of itself have the effect of keeping the policy alive for years, without notice to 
the company and without payment of further premiums. 

“The decisions, generally, upon this question, are in conflict. We need not 
resolve their comparative weight, because the question has been definitely settled 
in this state. In Wick v. Western Union Life Ins. Co., 104 Wash. 129, 175 P. 953, 
the total disability clause was practically the same as that here involved. * * * 

“There is also-a provision to the effect that, if the premiums were not paid 
when due, the insurance should continue as ‘term insurance’ during the term, 
including the period of grace. Further, there was a condition expressed in the 
policy that, if premiums were not paid on or before the date when due, the 
liability of the company should only be as thereinbefore provided. The back of 
the policy, which when folded in its customary form became the sectional front 
contains an admonitory paragraph, readily discernible at a casual glance, to the 
effect that, in the event of either death or permanent total disability, notice should 
be given to the company at once. We cali attention to these various provisions 
and statements merely for the purpose of showing the similarity between the 
policy in the Wick Case and that in the present case. 


“The Wick Case, an en banc decision, was decided in 1918. It has never been 
overruled or modified. Since its rendition, many policies have been written in 
reliance upon the construction therein adopted by the court. That decision is, 
therefore, authoritative and controlling here. We therefore hold that the terms of 
the policy required that proof of permanent total disability be supplied prior to 
the lapsing of the policy for nonpayment of premiums. * * * 

“The general rule is firmly established that insanity or incapacitating sickness 
of the insured, because of which he fails to pay, when due, a premium or assess- 
ment on an insurance policy, will not excuse such failure so as to prevent a for- 
feiture, termination, or suspension of the rights of the insured, in a case where 
the policy provides for such forfeiture in the event of nonpayment of premium. 
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Sheridan v. Modern Woodmen, 44 Wash. 230, 87 P. 127,7 L. R. A. (N. S.) 973, 
120 Am. St. Rep. 987; Bloss v. Equstable Life Assurance Society (Wash.) 28 
P.(2d) 303; New York Life Ins. Co. v. Alexander, 122 Miss. 813, 85 So. 93, 15 
A. L. R. 314; Smith v. Missouri State Life Ins. Co., 134 Kan. 426, 7 P.(2d) 65; 
Hipp, Adm’r v. Fidelity Mutual Life Ins. Co., 128 Ga. 491, 57 S. E. 892, 12 L. R. 
A. (N. S.) 319; Franklin Life Ins. Co. v. Fisher, 164 Okl. 193, 23 P.(2d) 151: 
Klein v. New York Life Ins. Co., 104 U. S. 88, 26 L. Ed. 662; Thompson v. 
Knickerbocker Life Ins. Co., 104 U. S. 252, 26 L. Ed. 765; 3 Couch Cyc. of Insur- 


ance Law, p. 2232; 4 Cooley’s Briefs on Insurance (2d Ed.) p. 3671; 14 R. C. L. 
pp. 987, 996. 


“While, upon first thought, this rule may be considered harsh, it has very 
substantial reason to support it. Prompt payment of premiums is of the very 
essence and substance of the contract, against which the courts may not grant 
relief. While sickness or insanity of the insured may render it impossible for him 
to pay the premium, it does not render payment wholly impossible, because it may 
be paid by others for him. Sickness or insanity of the insured is not considered 


to be such an act of God as will excuse failure to make prompt payment of pre- 
miums. 


“Now, if insanity does not excuse the failure to pay premiums, then there 
can be no good reason why it should excuse the failure to furnish proof of dis- 
ability. It is the proof of disability that excuses the failure to pay the premiums. 
The very purpose of disability insurance is to provide an income during such dis- 
ability, not to accumulate a fund for the benefit of a third party beneficiary. 
Such disability includes insanity and other forms of mental incompetency. Hence, 
when the insured takes out such insurance, he is called upon to make provision, as 
he easily may and usually does, for a contingency that may render him unable, 
personally, to make proof. 

“There are very potent reasons why this should be the rule. If the time for 
making proof be not confined to the period during which the policy is in force, 
then the beneficiary may wait until the insured has died and afterwards claim 
that the disability took place vears before. ‘Uhe insurer would thus be put in a 
position where it would be almost impossible to make an investigation of the 
true facts of the situation. The practical effect would be that an insurance com- 
pany would be compelled to carry every lapsed or forfeited policy as a contingent 
hability until after the death of the insured. All actuarial computations would 
thus be upset, and the amount of proper reserves could never be determined. We 
therefore must hold that the incapacity of the insured furnished no excuse for 
the failure to make due proof during the time that the policy was kept in force 
Ly the payment of preminms.” 

[1, 2] The cases cited are controlling. Under the disability indemnity provision 
of the two insurance policies, the furnishing of proof of disability is a condition 
precedent to liability of insurer to pay. The respondent was not entitled to recovery 
of benefits for any period prior to the time of presentation of proof of disability 
to the insurer. It is axiomatic that parties mav make such a contract for insurance 
as they may.see fit, provided the same is not in contravention of any provision of 
law. Tf the disability provisions of the insurance policies are valid, respondent is 
entitled to no more than the appellant insurer allowed on respondent’s claim—an- 
nuity payments to begin six months after December 12, 1932, the date the respond- 
ent furnished proof of his disability. 

Counsel for respondent argues that as the policies do not conform to the fol- 
lowing statutory requirements (Insurance Code of 1911 which was in effect when 
the policies were issued), the provision for deferring of payment until after a period 
of six months following proof of total disability is void: 

“Sec. 187. Health and Accident Insurance. 

“No policy of insurance against loss or damage from disease or by bodily injury 
by accident, or both, of the assured, shall be issued or delivered in this state until 
a copy of the form thereof and the table of rates or manual of risks of the com- 
pany has been filed at least thirty days with the commissioner, unless before the ex- 
piration of said thirty days the commissioner shall have approved the same in writ- 
ing; nor if the commissioner notifies the company in writing that in his opinion the 
form of said policy does not comply with the requirements of the laws of this 
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state, specifying the reasons for his opinion; * * * nor unless it contains in sub- 
stance the following provisions: * * * 

“(2) A provision that specifies the time within which notice of accident or dis- 
ability shall be given, which time shall be not less than ten days from the date of 
the accident or the beginning of the disability from sickness upon which claim is 
based: Provided, however, That in case of accidental death, immediate notice there- 
of may be required; unless the notices herein specified may be shown not to have 
been reasonably possible. 

“(3) A provision that notice of a claim for indemnity shall be deemed sufficient 
when given to the company. * * * 

“(6) A provision that the company will pay the benefits promised within sixty 
days of the receipt by it of due proofs of death or disability.” Section 187, ch. 49 
Laws 1911, pp. 264-266. 

[3] It is the duty of the insurance commissioner to examine all forms of life 
insurance policies proposed to he issued in this state, and to disapprove the use of 
any which are not in compliance with the statutory provisions for a standard life 
insurance policy. The same duty is imposed upon the commissioner with respect 
to the form of health and accident insurance policies. The two policies in this ac- 
tion are life insurance policies, and neither contains any of the provisions, required 
by the statute, affecting health and accident insurance policies. It is not disputed 
that the form of life insurance policy now before us was filed, as required by sta- 
tute, with the insurance commissioner, who did not forbid the use of same. 

The Insurance Code of 1911 divided the different kinds of insurance, affecting 
persons and property, into clearly defined classes. 

“All insurance business in this state is hereby classified as follows: * * * 

“(3) Life insurance. including endowments and annuities, but not including 
health or accident or sickness insurance, or any casualty insurance as hereinafter 
provided. 

“(4) Accident insurance, and either sickness or health insurance, including in- 
surance against injurv. disablement or death resulting from traveling or general 
accident, and against disablement resulting from sickness and every insurance ap- 
pe rtaining thereto.” Section 83, ch. 49, Laws 1911, pp. 217, 218. 

It is not contended that apnellant insurer may not transact insurance business 
of two or three classes. There is no provision in the 1911 Insurance Code forbid- 
ding the combination of two classes of insurance (life insurance and health and 
accident insurance) in the same policy. However, it is insisted by respondent that, 
the insurer having combined the two classes of insurance in one policy, it is essen- 
tial that there he a compliance with the statutory requisites respecting each of the 
two classes of insurance. 


The policy issued in 1916 states, on the first page, that the insurer agrees to 
pay to the insured the sum of $10,000 in 1935, or, if the insured die before that 
time, to pay $10,000, upon receipt of due proof of the death of the insured, to the 
executors, administrators, or assigns, of the insured. The policy further states 
that all of the benefits, privileges, and provisions recited on the second and third 
pages of the policy form a part of the policy “as fully as though recited at length 
over the signatures hereto affixed.” The two policies before us differ, in that one 
is an endowment policy and the other is a limited payment life policy. The pro- 
visions on the subsequent pages of each policy require payment, in addition to the 
premium for life insurance, of a stated amount annually for disability benefits 
Such payment is optional; that is, the insured may discontinue payment of the ad- 
ditional premium. Nonpayment of the additional premium voided the provisions 
(quoted in the fore part of this opinion) respecting disability and the benefits se- 
cured thereby. The purnose of the disability provision of the policy was to pre- 
vent lapsation of the policy and to provide an income for the insured during such 
disability ; not to accumulate a fund for the benefit of a third party beneficiary. 

[4, 5] An insurance policy, like the two in the case at bar, including payment 
to the insured, if he be living on a certain date or to his estate in the event of his 
death, and a total disability provision as described above, constitutes a life insur- 
ance policy within the meaning of the Insurance Code of 1911. The statute does 
not require that contracts of insurance for each of the classes defined shall be in 
separate and distinct policies. The contention that the policy is also a health and 
accident insurance policy, and therefore must contain the provisions urged by re- 
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spondent, is answered by the statute. The Insurance Code of 1911 provides: 
“Nothing in this act shall affect any general or blanket policy of insurance issued 
to any municipal corporation or department thereof, or to any corporation, co- 
partnership, association, or individual employer, police or fire department, under- 
writers’ corps, salvage bureau, or like associations or organizations, when the offi- 
cers, members, or employees or classes or departments thereof are insured against 
specified accidental bodily injuries or diseases while exposed to the hazards of the 
occupation or otherwise, for a premium intended to cover the risks of all persons 
insured under such policy; nor shall anything in sections 187 and 188 of this act 
apply to or affect contracts of life insurance, or contracts supplemental thereto, 
which shall contain provisions intended to safeguard such life insurance against 
lapse, or that shall provide a special surrender value therefor in the event that the 
assured thereunder shall, by reason of accidental bodily injury or disease, be un- 
able to continue the premium payments thereon.” Section 189, ch. 49, Laws 1911, 
p. 267. 

Section 189 of chapter 49, p. 267, Laws 1911, was repealed by section 2, c. 

Laws 1921. Subdivision (j) (2) of section 1, c. 31, 102, Laws 1921, which be- 
came section 187 (g) of chapter 124, p. 296, Laws 1929 (Rem. Rev. Stat. § 7242a), 
reads as follows: “Nothing in this act shall apply to or in any way affect contracts 
of life or endowment insurance or contracts supplemental thereto, where such con- 
tracts or supplemental contracts contain no provisions relating to accident or health 
insurance except accidental death benefits and except such as operate to safeguard 
such insurance against lapse, or to give a special surrender value or an annuity 
providing for payments during the lifetime of the insured, with or without reduc- 
tion of the sum insured in the event that the insured shall be totally and permanently 
disabled from any cause: Provided, That no such supplemental contract shall be 
issued or delivered to any person in this state unless and until a copy of the form 
thereof has been submitted to and approved by the insurance commissioner, under 
such reasonable rules and regulations as he shall make concerning the provisions 
in an contracts and their submission to and approval by him.” 

[6] The Insurance Code of 1911, and subsequent amendments thereof, clearly 
provide that life insurance contracts containing provisions which operate to safe- 
guard the life insurance against lapse, or provide for payments, during the life- 
time of the insured, of an annuity in the event of total and permanent disability 
of the insured, are not within the purview of the health and accident insurance pro- 
visions of the Insurance Code. 

The contention of the respondent respecting the meaning of the provision, “the 
Company will agree within sixty days of the receipt by it of due proofs of total 
and permanent disability to pay the disability benefits under the conditions in said 
Policy provided,” which was attached to the policy of 1921, is not in conflict with 
the provision for payment of benefits. 

The judgment is reversed, and the cause remanded, with direction to dismiss 
the action. 

Beals, C. J., and Main, Steinert, and Blake, JJ., concur. 

Tolman, Mitchell, and Holcomb, JJ., dissent. 
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PACIFIC MUT. LIFE INS. CO. OF CALIFORNIA 
v. PARKER et ux. No. 3622. 
Circuit Court of Appeals, Fourth Circuit. June 11, 1934. 
71 Federal Reporter (2d) 872. 
INSURANCE. 


Equity will not cancel insurance policy, incontestable as to accidental death 
provision, in order to protect insurer’s rights against those of beneficiary (Code 
S. C. 1932, §§ 7986, 7987). 

(For other cases, see Insurance, Dec. Dig. § 400.) 

6. INSURANCE. 


Insurance policy, providing for payment in case of accidental death, is “life 
insurance policy” to such extent within state statute prescribing incontestable per- 
iod for such policies (Code S. C. 1932, §§ 7986, 7987). 

[Ed. Note—For other definitions of “Life Insurance Policy,” see Words & 
Phrases. | 

(For other cases, see Insurance, Dec. Dig. § 400.) 

Appeal from the District Court of the United States for the Western District 
of South Carolina, at Greenville. 

Suit by the Pacific Mutual Life Insurance Company of California against John 
Wiiliams Parker, Jr., and wife. From an order dissolving a temporary restraining 
order and refusing an injunction, complainant appeals. 

Affirmed, with direction. 

H. J. Haynsworth, of Greenville, S. C., and os M. Lumpkin, of Columbia, 
S.C. (Thomas, Lumpkin & Cain, of Columbia, S. C., and Haynsworth & Hayns- 
worth and Blythe & Bonham, all of Greenville, S. C., on the brief), for appellant. 

Wilton H. Earle, of Greenville, S. C., for appellees. 

Before Parker, Northcott, and Soper, Circuit Judges. 

Parker, Circuit Judge. 


This is an appeal from an order dissolving a temporary restraining order and 
refusing an injunction. The bill sought cancellation of two policies of insurance 
and an injunction against the prosecution in the courts of South Carolina of four 
actions at law which had been instituted to recover disability benefits thereunder: 
relief being asked on the ground of alleged false representations and fraudulent 
concealments in the application upon which the policies were issued. Injunction 
was denied on the grounds that the amount necessary to federal jurisdiction was 
not involved and that complainant had an adequate remedy at law. 


The pertinent facts, as set forth in the bill and exhibits, may be briefly stated. 
The two policies, which were based on the same application, were issued January 
20, 1925. Both provided for monthly payments to the insured in the event of total 
disability, one in the sum of $200 per month and the other in the sum of $300 per 
month. The latter provided also for the payment of $5,000 to the wife of insured 
in case of his death as result of accident during the life of the policy. Premiums 
were paid on both policies until March 1, 1927, when insured applied for, and was 
allowed, disability benefits, which were paid by the company until April, 1933, and 
resulted in the payment of a sum in excess of $29,000. 


In the early part of 1933 the company discovered that insured, in an application 
to the government in connection with a policy of war risk insurance, had made 
statements as to his health and physical condition inconsistent with statements made 
in the application to it for the policies in question, and thereupon refused to make 
further payments under the policies. Following this, the insured instituted four 
actions against the company. Two of these, for the sum of $500 each with $2,400 
punitive damages, were filed in the court of common pleas of Greenville, S. C., to 
cover the monthly benefits claimed to be due for the months ending May 17th and 
June 17th, respectively. Two for $500 each were instituted in the county court of 
Greenville county covering monthly benefits for the months ending July 17th and 
August 17th. These actions were instituted June Ist, June 23d, July 18th, and 
August 18th, respectively; and in each of them the company filed answer setting 
up as a defense the fraudulent misrepresentations and concealments relied on in the 
bill in this suit. 
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This suit was institutedi by the company on September 27, 1933, against the in- 
sured and his wife, who was beneficiary under the accidental death provision here- 
tofore mentioned. The bill prayed the cancellation of both policies on account of 
alleged fraudulent representations and concealments in the application, and asked 
injunctive relief against the prosecution in the state courts of the actions which 
had been there instituted and against the institution of further actions of like 
character. 

[5, 6] The argument is made with reference to the policy containing the acci- 
dental death provision that equitable intervention is necessary to protect the rights 
of the company against the rights of the wife as beneficiary under that provision, as 
she would not be concluded by any judgment rendered in a suit between the in- 
sured and the company on the disability provisions of the policy. For this position, 
Brown v. Pacific Mutual Life Ins. Co., supra, and New York Life Ins. Co. v. Hal- 
pern (D. C.) 47 F.(2d) 935, are relied on. The conclusive answer to the position, 
however, as pointed out by the court below, is that the policy has already become 
incontestable as to the accidental death feature: and this is the only feature in 
which the wife of the insured has any interest. The sections of the South Carolina 
Code to which we have adverted unquestionably operate to make a policy of life 
insurance issued to a person within that state incontestable on the ground that false 
representations were contained in. the application, after it has received premiums 
for two years. See section 7986, Code of 1932. And it is settled, by the overwhelm- 
ing weight of authority, that a policy providing for payment in case of accidental 
death is, to the extent of such provision, to be deemed a policy of life insurance 
within the meaning of a statute having relation to life insurance. Logan v. Fidelity 
& Casualty Co. of New York, 146 Mo. 114, 47 S. W. 948, °50; Whitfield v. Attna 
Life Ins. Co., 205 U. S. 489, 498, 27 S. Ct. 578, 51 L. Ed. 895; New York Life Ins. 
Co. v. Rositzky (C. C. A. 8th) 45 F.(2d) 758; Continental Casualty Co. v. Agee 
(C. C. A. 8th) 3 F.(2d) 978; AEtna Life Ins. Co. v. Wertheimer (C. C: A. 10th) 
64 F.(2d) 438; Lamport v. General Accident Fire & Life Assur. Corp., 272 Mo. 19, 
197 S. W. 95; Johnson v. Fidelity & Casualty Co., 184 Mich. 406, 151 N. W. 593, 
L. R. A. 1916A, 475; Zimmer v. Central Accident Ins. Co., 207 Pa. 472, 56 A. 1003; 
Officer v. London Guarantee & Accident Co., 74 Colo. 217, 220 P. 499; Carter v. 
Standard Accident Ins. Co., 65 Utah, 465, 238 P. 259, 41 A. L. R. 1495. Since the 
company, therefore, had no right to defend against the accidental death feature of 
the policy on the ground of false representations in the application because of the 
receipt of premiums for more than two years, it had no right to ask cancellation 
of that feature of the policy, and no reason to invoke the aid of equity because of 
the interest of insured’s wife therein. 

For the reasons stated, the order appealed from will be affirmed; and, as we 


are of opinion that the bill is without equity, the court below will enter a further 
order dismissing it 


Affirmed. 


METROPOLITAN LIFE INS. CO. v. SIEBERT et al. No. 
Circuit Court of Appeals, Eighth Circuit. July 18, 1934. 
72 Federal Reporter (2d) 6. 
1. INSURANCE. 


Missouri suicide statute providing that suicide is no defense to suit on life 
policy and that contrary stipulation therein is void applies to suicide while insane 
(Mo. St. Ann. § 5740; p. 4385). 

(For other cases, see Insurance, Dec. Dig. § 445[2].) 

2. INSURANCE. 

In suit on Missouri accident policy, beneficiaries had burden of proving their 
allegation that insured shot himself while insane (Mo. St. Ann. § 5740, p. 4385). 

(For other cases, see Insurance, Dec. Dig. § 646[7].) 

3. INSURANCE. 

Accident policy executed in Missouri by Missouri citizen and insurance com- 
pany there doing business held governed by Missouri suicide statute which was 
part of policy (Mo. St. Ann. § 5740, p. 4385). 

(For other cases, see Insurance, Dec. Dig. § 147[2].) 
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4. INSURANCE. 

Stipulation in Missouri accident policy that insurance should be suspended if 
insured became insane held void under Missouri suicide statute providing that 
suicide is no defense to suit on life policy and that contrary stipulation therein is 
void (Mo. St. Ann. § 5740, p. 4385). 

(For other cases, see Insurance, Dec. Dig. § 445[2].) 

5. INSURANCE. 

Where disease with which insured was suffering had no causal connection 
with death resulting from accident, accident is sole cause of death. 

(For other cases, see Insurance, Dec. Dig. § 466.) 

6. INSURANCE. 

Assessment of $1,000 attorney’s fee for vexatious delay in making payment 
under Missouri accident policy stipulating that it did not cover suicide while 
insane held unauthorized, where evidence did not show that insurer’s refusal to 
pay was without reasonable cause (Mo. St. Ann. § 5740, p. 4385). 

(For other cases, see Insurance, Dec. Dig. § 608.) 

Appeal from the District Court of the United States for the Eastern District 
of Missouri; Charles B. Faris, Judge. 

Action by Virginia Hoeller Siebert and another against the Metropolitan Life 
Insurance Company. From a judgment in favor of plaintiffs, defendant appeals. 

Affirmed upon plaintiffs entering a remittitur for the attorney’s fees assessed. 

Allen L. Oliver, of Cape Girardeau, Mo. (R. B. Oliver, R. B. Oliver, Jr., and 
Elmer A. Strom, all of Cape Girardeau, Mo., and Leroy A. Lincoln, of New 
York City, on the brief), for appellant. 

S. P. Dalton, of Cape Girardeau, Mo. (A. M. Spradling, of Cape Girardeau, 
Mo., on the brief), for appellees. 

Before Gardner and Woodrough, Circuit Judges, and Martineau, District 
Judge. 

MarTINEAU, District Judge. 

Appellees as plaintiffs sued appellant insurance company to recover as bene- 
ficiaries under an accident insurance policy in the usual and customary form, 
insuring against death by accidental means. They alleged that the insured shot 
himself while insane. 

Defendant admitted that it executed and delivered the policy sued on. As a 
first defense it pleaded that the insured intentionally shot himself. Then it pleaded 
as a further defense clause 9 of the policy sued on, the material applicable parts 
of which are as follows: “This insurance shall not cover suicide * * * while 
sane or insane; * * * nor shall it cover accident, injury, disability, death or 
other loss caused wholly or partly by disease or bodily or mental infirmity. * * * 
All insurance under this policy shall be suspended if the insured * * * shall 
become blind or insane, in which event the portion of the premium unearned dur- 
ing the period of such suspense shall be refunded.” 

From a verdict and judgment in favor of plaintiffs this appeal is prosecuted. 

The insured was a business man of Cape Girardeau, Mo. On the morning of 
August 26, 1931, he drove away from his home in an automobile. The following 
day about 3 o’clock in the afternoon his body was found on a country lane about 
two and one-half miles from Cape Girardeau. The surrounding circumstances 
clearly showed that he had shot himself. Both sides introduced much testimony as 
to his sanity at the time of his death. 

[1] The simplest and most logical way to decide the issues in this case is to 
determine what the law of Missouri is in such a case. Missouri has what is 
known as the Missouri Suicide Statute, which is section 5740, Revised Statutes of 
Missouri 1929 (Mo. St. Ann. § 5740, p. 4385), and reads as follows: “In all suits 
upon policies of insurance on life hereafter issued by any company doing busi- 
ness in this state, to a citizen of this state, it shall be no defense that the insured 
committed suicide, unless it shall be shown to the satisfaction of the court or 
jury trying the cause, that the insured contemplated suicide at the time he made 
his application for the policy, and any stipulation in the policy to the contrary 
shall be void.” 

Both the federal courts and the Missouri state courts hold that this statute 
applies to death by one’s own hand, even though the person committing the act 
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was insane. They hold that the defense that the insured came to his death by his 
own hand while insane is avoided though expressly excepted by the policy, and that 
in accident policies such as the one involved here suicide while insane, being unin- 
teitional, is accidental. Knights Templars’ & Masons’ Life Indemnity Co. v. 
Jarman, 187 U. S. 197, 200, 23 S. Ct. 108, 47 L. Ed. 139; Brunswick v. Standard 
Accident Insurance Co., 278 Mo. 154, 166, 213 S. W. 45, 7 A. L. R. 1213. 

[2] Disregarding for the present the effect of the last part of clause 9 of the 
policy, under this state of the law it devolved upon plaintiff to show two things, 
first, that the insured shot himself, and, next, that when he did so he was insane. 
About the first there is no dispute. The question as to the insanity of the insured 
at the time he committed suicide was submitted to the jury and it found in favor 
of plaintiffs. There was substantial testimony upon which to base this finding. 
Accepting the finding of the jury that the insured was insane at the time he 
killed himself as a fact, does the provision of the policy providing that all insur- 
ance under it shall be suspended if the insured shall become insane defeat plain- 
tiffs’ right to recover? 

[3, 4] The policy of insurance is a Missouri contract, made in Missouri, with 
a Missouri citizen, and is governed by the laws of Missouri, which are a part of 
the contract itself. The suicide statute above referred to has been held by the 
Supreme Court of the United States and by the Supreme Court of Missouri to be 
valid and binding upon insurance companies doing business in Missouri, and that 
inasmuch as it declares the public policy of that state any provision of a policy in 
conflict with it or which seeks to avoid its effect in whole or in part is void. In 
Whitfield v. Atna Life Insurance Co., 205 U. S. 489, loc. cit. 496, 27 S. Ct. 578, 
580, 51 L. Ed. 895, the court said: “We cannot agree with the learned courts 
below in their interpretation of the statute. The contract between the parties, 
evidenced by the policy, is, we think, an evasion of the statute, and tends to 
defeat the objects for which it was enacted. In clear, emphatic words the statute 
declares that in all suits on policies of insurance on life it shall be no defense 
that the insured committed suicide, unless it be shown that he contemplated sui- 
cide when applying for the policy. Whatever tends to diminish the plaintiff’s cause 
of action or to defeat recovery in whole or in part amounts in law to a defense. 
* * * Tf, notwithstanding the statute, an insurance company may, by contract, 
bind itself, in case of the suicide of the insured, to pay only one tenth of the 
principal sum, may it not lawfully contract for exemption as to the whole or only 
a nominal part thereof, and, if sued, defeat any action in which a recovery is 
sought for the entire amount insured? In this way the statute could be annulled 
or made useless for any practical purpose. * * * ‘The statute is mandatory 
and obligatory alike on the insurance company and the assured. Its very object 
was to prohibit and annul such stipulations in policies, and it cannot be waived or 
abrogated by any form or contract or by any device whatever.’” 

The suspension clause in this policy would be binding if it were not prohibited 
by the Missouri law. But being prohibited no mere use of words which in effect 
avoid the law can render this clause binding. It is manifest that one of the pur- 
poses of the language in this policy is to defeat a recovery where an insane person 
commits suicide. This cannot be done. Aufrichtig v. Columbia National Life 
Insurance Company, 298 Mo. 1, 249 S. W. 912, 914, 915. 


[5] The appellant further insists that the death of the insured was caused 
wholly or in part by disease or bodily or mental infirmities. The record here does 
not support such a conclusion. Where the disease with which the insured was 
suffering had no causal connection with the death resulting from the accident, the 
accident is to be considered the sole cause. “Bodily infirmities or disease do not 
include insanity.” Standard Accident Insurance Co. v. Rossi (C. C. A.) 35 F.(2d) 
667, 672, and Accident Insurance Co. v. Crandal, 120 U. S. 527, 533, 7 S. Ct. 685, 
30 L. Ed. 740. 


[6] Appellant lastly insists that the assessment of $1,000 attorney’s fee in 
favor of plaintiffs on the ground of vexatious delay was clearly against the weight 
of the evidence. In this we concur. The appellant had a right in good faith to 
contest the payment of this claim. The evidence does not show that its refusal to 
pay was without reasonable cause or excuse. Commercial Casualty Insurance Com- 
pany v. Fruin-Colnon Cont. Co. (C. C. A.) 32 F.(2d) 425. 

It follows therefore that the instructions of the court were correct except as 
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to the attorney’s fee. The case will be affirmed upon appellees entering a remittitur 
for the attorney’s fees assessed. 


STARK v. PIONEER CASUALTY CO. et al. Civ. 8409. 
District Court of Appeal, Second District, Division 2, California. July 6, 1934. 
34 Pacific Reporter (2d) 731. 
1. INSURANCE. 


Insurance company, having solicited and obtained applications for insurance, 
and having received payment of premiums, is bound either to furnish indemnity 
state has authorized it to furnish or decline within reasonable time. 

(For other cases, see Insurance, Dec. Dig. § 130[4].) 

2. INSURANCE. < 

Insured’s delay in passing on application cannot be construed as acceptance 
which will support action ex contractu, but applicant will not be charged with 
same degree of diligence as insurer, and insurer may be held liable for actual 
damage not exceeding amount of insurance purchased if it delays notice of rejec- 
tion, and may not complain of inexcusable delay because of its agent’s dilatory 
conduct or inefficiency. 

(For other cases, see Insurance, Dec. Dig. § 130[4].) 

5. INSURANCE. : 7 . : 

In applicant’s action against insurer for agent’s negligence in withholding 
application and premium solicited by him insuring plaintiff against injury in auto- 
mobile evidence held to support finding that plaintiffs injury was accidental, 
though some evidence indicated it was intentionally inflicted by third party. 

(For other cases, see Insurance, Dec. Dig. § 130[4].) 


Appeal from Superior Court, Los Angeles County; H. Parker Wood, Judge. 

Action by Grace Stark against the Pioneer Casualty Company and another. 
Judgment for plaintiff, and named defendant appeals. 

Affirmed. 

Gibson, Dunn & Crutcher, of Los Angeles (Philip C. Sterry, of Los Angeles, 
of counsel), for appellant. 

M. C. Spicer and W. O. Graf, both of Los Angeles, for respondent. 

Craic, Justice. . 

In an action for damages by an applicant for insurance, judgment was ren- 
dered against the casualty company and its agent, from which the company 
appealed. 
mo The action was predicated upon negligence of the agent of the defendant com- 
pany in withholding the application and premium delivered to him for transmission 
to his principal. That the agent solicited and obtained the same, to insure against 
injury through accidental means while driving or riding in an automobile, and 
that they were not forwarded, nor a policy issued, the parties agree. The applicant 
learned such fact only after demand was made for the insurance following an 
accident. 

[1, 2] The first ground assigned for reversal arises from rulings adversely to 
the defendants upon demurrer to the amended complaint and objections to the 
evidence. It is contended that, since the agent’s authority was limited to soliciting 
and receiving the application and premium, and such application being merely an 
offer from which no contract could be implied until accepted, and a policy had 
been issued and delivered, no liability could arise. We think from the nature of 
the case that any issue as to a contractual relation was excluded by failure to 
furnish insurance to one permitted and entitled to rely thereon, without notice of 
rejection or of failure to perform the duty for which a consideration had been 
received by the agent. There was undisputed evidence of the applicant’s desire for 
insurance, of agency, the solicitation therefor, representations upon which the 
applicant was led to rely, and that she was thus precluded from obtaining insur- 
ance elsewhere. Authorities are cited wherein applicants for insurance were held 
not entitled to recover upon contract. National Union Fire Ins. Co. v. School 
District, 122 Ark. 179, 182 S. W. 547, L. R. A. 1916D, 238. No language tending 
to inform the applicant that she was not insured when the premium was paid is 
to be found in the receipt given her. It stated: “Received of Grace Stark an 
application for a Pioneer Automobile Accident Policy and the sum of Fifteen 
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Dollars in payment of the annual premium. Should the application be declined, I 
agree to refund the above amount to applicant. Please notify the Pioneer Casualty 
Company, Home Office, 1310 Detweiler Building, Los Angeles, California, should 
the policy not be received within twenty (20) days from date hereof. (Signed) 
Edward E. W. Shiels, Agent.” It is established by cases wherein the rule was 
applicable as here that: “Insurance companies are held, in law, to a broader legal 
responsibility than are parties to purely private contracts or transactions. This is 
based upon the fact that those companies act under franchise from the state, and 
the policy of the state in granting such franchises proceeds upon the theory that 
it is in the interest of the public to the end that indemnity upon specific con- 
tingencies should be provided those who are eligible and desire it, and for their 
protection the state regulates, inspects, and supervises their business. An insurance 
company having solicited and obtained applications for insurance and haviug 
received payment of the fees or premiums exacted, they are bound either to fur- 
nish the indemnity the state has authorized them to furnish or decline so to do 
within such reasonable time as will enable them to act intelligently and advisedly 
thereon.” Columbian Nat. L. Ins. Co. v. Lemmons, 96 Okl. 228, 222 P. 255, 259; 
Dyer v. Missouri L. Ins. Co., 132 Wash. 378, 232 P. 346; Security Ins. Co. v. 
Cameron, 85 Okl. 171, 205 P. 151, 27 A. L. R. 444. It has been said that an appli- 
cant having paid the premium to an agent, and the company having received its 
share thereof and assumed the duty of returning the same on rejection of the 
application, the applicant did all required of him, and, having received no notice 
of adverse action on his application, he might assume after several months that 
it had been accepted. Great Southern Life Ins. Co. v. Dolan (Tex. Civ. App.) 239 
S. W. 236. Since the agent herein received the application and premium, it must 
be assumed, and is not denied, that respondent relied upon its delivery to the 
insurer, appellant herein, and the parties stipulated that, had said application been 
presented, a policy would have been issued in about five days. Fraud cannot be 
presumed, and was eliminated by the trial court upon the evidence before it. 
Mere delay in passing upon an application cannot be construed as an acceptance 
which will support an action ex contractu; but the applicant will not be charged 
with the same degree of diligence as an insurer organized for profit; and the 
latter may be held liable for actual damage not exceeding the amount of insur- 
ance purchased if it be shown to have delayed notice of rejection, and may not 
complain of inexcusable delay because of its agent’s dilatory conduct or ineffi- 
ciency. Massachusetts Bonding & Ins. Co. v. R. E. Parsons Elec. Co. (C. C. A.) 
61 F.(2d) 264; Columbian Nat. Life Ins. Co. v. Lemmons, supra; Security Ins. 
Co. v. Cameron, 85 Okl. 171, 205 P. 151, 27 A. L. R. 444; Dyer v. Missouri L. 
Ins. Co., supra. The authority last cited is fortified by many cases from various 
jurisdictions. 

It is contended that National Union Fire Ins. Co. v. School District, supra, 
must be held decisive here, for the reason that the application contained language 
equivalent to that embraced in respondent’s application to the effect that no insur- 
ance contract should exist until delivered. But, as stated, an action ex contractu 
is not of aid in a case wherein contractual relations are admittedly not in issue, 
and when the facts give rise to an action for damages. ae Mutual L. 
Ins. Co. v. Neafus, 145 Ky. 563, 140 S. W. 1026, 36 L. R. A. (N. S.) 1211, reiied 
upon by appellant, revealed neither the existence of a contract nor of negligence, 
though the action was founded upon alleged contract; and, like cases to the same 
cffect, is not in point. Duffie v. Bankers’ Life Ass’n of Des Moines, 160 Iowa, 19, 
13¢ N. W. 1087, 1089, 46 L. R. A. (N. 8.) 25, stated the rule upon analogous 
conditions, that a life insurance company is chargeable with the negligence of its 
agent in failing for an unreasonable time to forward an application for acceptance. 
“The association was bound by the acts of its agents and chargeable with any 
consequences that resulted from the failure of Rogers to promptly forward the 
application. * * * In other words, if the association was under a duty to 
promptly act on the application and notify Duffie, as we think it was, it cannot 
shield itself from the responsibility by the fact that the application and medical 
report had not been received by it and therefore it could not act. See North- 
western Mut. L. Ins. Co. v. Neafus, 145 Ky. 563, 140 S. W. 1026, 36 L. R. A. 
(N. S.) 1211. The possession of these by its agent had the same effect as if they 
were in the possession of the association at its home office. Assuming then that 
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the application and medical report had been promptly forwarded by the agent, and 
that the application was not accepted or rejected within the time intervening prior 
to his death, it seems manifest that whether this was an unreasonable delay was 
for the jury to determine, and we so hold.” Duffie v. Bankers’ L. Ass’n of Des 
Moines, supra. To the same effect, see Johnson v. Farmers’ Ins. Co., 184 Iowa, 630, 
168 N. W. 264. 

[5] It is contended that the evidence was not sufficient to support a finding 
made by the trial court to the effect that the injury was occasioned wholly by ac- 
cident and independent of all other causes. It appeared that respondent and one 
Llewellyn had informed an officer of differences between the respondent and one 
Kennard: thereafter, and on the date of the casualty, said officer, while driving 
toward the intersection of two streets, saw Kennard standing on the northwesterly 
corner thereof; when the officer had left his car and approached within about four 
feet of Kennard, the latter shot him. The respondent and her companion had 
theretofore driven to a point on the easterly side and about 100 feet southerly from 
said corner. Llewellyn got out of their car and preceded the officer to the corner, 
and, when the latter was shot, Llewellyn returned, to find respondent’s car against 
the curbing. One witness testified that after shooting the officer Kennard ran 
toward the respondent and shot her. Such was the evidence upon which the ap- 
pellant based its contention. But it was a question of fact for the trial court to 
determine as to whether or not the plaintiff was intentionally injured by Kennard. 
There was other evidence that he was shooting “nearly due east,” and the plain- 
tiff testified that while riding in her car a bullet struck her and that she had been 
blind ever since the occurrence, but that she did not see Kennard approach. From 
the appearance of the witnesses upon the stand, their demeanor and manner of 
testifying, and from all the circumstances before the court, it concluded that the 
plaintiff's injury was not intentionally inflicted by Kennard but was accidental. 
When there is any substantial evidence tending to support a finding, it is for the 
trial court to determine whether the same is sufficient. Dreyer v. Cole, 210 Cal. 
339, 292 P. 123; Reilly v. Filben, 107 Cal. App. 722, 291 P. 454; Quatacker v. Hut- 
ton, 108 Cal. App. 606, 292 P. 140. 

The judgment is affirmed. 

We concur: Desmond, J.: Archbald, Justice pro tem. 


NATIONAL LIFE & ACCIDENT INS. CO. v. CANTRELL. No. 23718. 
Court of Appeals of Georgia, Division No. 2. July 19, 1934. 


175 Southeastern Reporter 543. 
Syllabus by Editorial Staff. 


1. INSURANCE. 

Knowledge of soliciting agent that insured had another accident policy would 
estop insurer to deny validity of policy because of misrepresentation in application 
that insured had no additional accident insurance, notwithstanding policy provision 
that agents could not change policy or waive provisions thereof. 


(For other cases, see Insurance, Dec. Dig. § 378[3].) 


Error from Superior Court, Cobb County; J. H. Hawkins, Judge. 

Action by Henderson Cantrell against the National Life & Accident Company. 
Judgment for defendant, plaintiff's motion for a new trial was granted, and de- 
fendant brings error. 

Affirmed. 

Statement of facts by Jenkins, P. J.: 

Cantrell, the insured, sued National Life & Accident Insurance Company for 
total disability benefits under an accident and health insurance policy, arising from 
alleged permanent injuries in an automobile accident. The policy recited that it 
was issued in consideration of the premium and the representations of the insured 
in his application, which was attached to and made part of the policy. The policy 
further provided that “no agent has authority to change this policy, or to waive 
any of its provisions,” and that “no change in this policy shall be valid unless ap- 
proved by an executive officer of the company and such approval endorsed hereon.” 
The company relied chiefly upon two defenses: That the plaintiff had falsely rep- 
resented in his application that he had no other accident or health insurance; and 
that he was not totally disabled. The plaintiff testified that his wife had sent to 
some insurance company, broadcasting over the radio, for an accident and health 
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policy, and, although he had never seen it, he know at the time of the application 
that it was at his house and the premium had been paid, although not by himself. 
He also testified that he informed the agent of the defendant, who solicited the 
policy sued on and wrote out the answers to the questions in the application, in 
reply to the question whether he had other insurance, that his wife had taken out 
such insurance for him and he had that insurance; and that he did not pay any 
particular attention to the answers, although he signed the application. His state- 
ment as to what he told the agent was corroborated by another witness. The agent 
testified that all that the insured told him was that the wife had heard over the 
radio of such a policy, but that the insured said he did not know whether she had 
gotten it, and did not know anything about the policy. However, the agent further 
testified that the insured told him that the wife had “ordered the policy,” but he 
(the insured) did not know what company it was or anything else about it. The 
defendant’s policy provided for an indemnity of $20 a week, and the other policy 
for $100 a month; the total thus exceeding his earnings of not more than $100 a 
month. The evidence with regard to total disability was conflicting. 

Basing his ruling upon the decision in the case of Southern Surety Co. v. Fort- 
son, 44 Ga. App. 329, 161 S. E. 679, the judge directed a verdict for the defendant 
upon its defense as to a misrepresentation in the application; but overruled the 
motion for a directed verdict upon the ground that the plaintiff was not disabled, 
the court being of the opinion that the evidence on that issue presented a jury 
question. However, the judge granted the plaintiff's motion for a new trial, upon 
a reconsideration of the legal question as to misrepresentation, and held that, un- 
der the authority of Ocean Accident, etc., Corp. v. Howell, 46 Ga. App. 69, 166 
S. E. 678, and Southern Surety Co. v. Fortson, supra, 46 Ga. App. 265, 167 S. E. 
335, the question as to the estoppel of the insurance company was one of fact for 
the jury, and that the court had erred in directing a verdict for the defendant. 

Error is assigned upon this judgment as being contrary to law and erroneous 
in the grant of the new trial “upon the grounds in said judgment stated.” Error 
is also assigned upon exceptions pendente lite, and in the exceptions themselves, as 
to the refusal to direct a verdict for the defendant on the ground that the evidence 
was insufficient to show total disability within the meaning of the policy. 

Hendrix & Buchanan, of Atlanta, for plaintiff in error. 

Chas. Pigue and Morris & Welsh, all of Marietta, for defendant in error. 

Syllabus Opinion by the Court. 

JENKINS, Presiding Judge. 

[1] 1. The evidence for the plaintiff and the partly conflicting evidence of the 
agent of the defendant insurance company authorizing a finding that the defendant's 
agent, who solicited the policy, had actual knowledge prior to its issuance that the 
plaintiff, through his wife, had already “ordered” another policy of accident and 
health insurance, and that the plaintiff had such additional insurance, this case is 
controlled by the ruling of the Supreme Court in Metropolitan Life Ins. Co. v. 
Hale, 177 Ga. 632, 170 S. E. 875, following the earlier decisions of Mechanics’, etc., 
Ins. Co. v. Mutual Real Estate, etc., Ass’n, 98 Ga. 262, 25 S. E. 457, and Johnson 
v. AEtna Ins. Co., 123 Ga. 404, 51 S. E. 339, 107 Am. St. Rep. 92, and holding in 
effect that the insurer will be subject to a waiver or estoppel through actual know]l- 
edge of “the agent of the company soliciting the insurance,” notwithstanding a 
provision in the policy that agents “are not authorized to make, alter, or discharge 
contracts, [or] to waive forfeitures,” and that such limitations upon the authority 
of agents to waive the conditions of the contract of insurance are to be “treated 
as referring to waivers made subsequently to the issuance of the policy.” See, also, 
Clubb v. American Accident Co., 97 Ga. 502, 25 S. E. 333; Metropolitan Life Ins. 
Co. v. Hale, 47 Ga. App. 674, 171 S. E. 306; National Casualty Co. v. Borochoff, 45 
Ga. App. 745 (1, 2), 165 S. E. 905; Ocean Accident, etc., Corp. v. Howell, 46 Ga. 
App. 69, 166 S. E. 678; Southern Surety Co. v. Fortson, 46 Ga. App. 265, 167 S. 
E. 335. What is apparently held to the contrary in other cases, as well as what 
was said by the writer in the special concurrence in the case last cited, must yield 
to the authority of the Hale Case, supra, and the decisions upon which it was 
expressly based. 

Judgment affirmed. 

Stephens and Sutton, JJ., concur. 
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WHEELER v. LONDON GUARANTEE & ACCIDENT CO., Limited. 
No. 32835. 
Suprenie Court of Louisiana. July 2, 1934. 
Rehearing Denied Aug. 3, 1934. 
156 Southern Reporter 420. 
1. INSURANCE. 

Stipulation in accident policy requiring notice of injury within specified time 
is reasonable and binding on insured, and failure to comply will defeat recovery, 
especially where such notice is made condition precedent. 

(For other cases, see Insurance, Dec. Dig. § 539[1, 5].) 

2. INSURANCE. 

Time allowed for giving notice in accident policy begins to run only from 
cay on which results of accident are ascertained, where they are not immediately 
apparent and there is no reasonable ground for expecting injury for which com- 
penstion might reasonably be claimed. 


(For other cases, see Insurance, Dec. Dig. § 539[1].) 
3. INSURANCE. 

Insured painfully injured by fall so as to perform duties with difficulty held 
not excused from giving notice required by accident policy within 20 days, though 
hernia did not develop until more than two months later. 

(For other cases, see Insurance, Dec. Dig. § 539[6].) 


4. INSURANCE. : 

Accident insurer held not to waive timely notice of accident by keeping 
oroofs of injury and asking for further information, where it sent blanks for 
reporting accident in answer to insured’s letter not disclosing date of accident and 
in all subsequent requests stated that it did not admit liability and waived none of 
its rights. 

(For other cases, see Insurance, Dec. Dig. § 558[1].) 

5. INSURANCE. 7 

Accident insurer held not to waive timely notice of accident by setting up 
other defenses in answer, where insured was never misled and insurer informed him 
immediately that notice was not received in time and that liability was denied on 
that and other grounds. 

(For other cases, see Insurance, Dec. Dig. § 558[1].) 

Appeal from Fourteenth Judicial District Court, Parish of Calcasieu; Thomas 
F. Porter, Judge. 

Action by Lewis A. Wheeler against the London Guarantee & Accident Com- 
pany, Limited. From a judgment for defendant, plaintiff appeals. 

Affirmed. 

C. V. Pattison, of Lake Charles, for appellant. 

McCoy, King & Jones, of Lake Charles, for appellee. 

Opom, Justice. 

This is an action on an accident insurance policy for 200 weekly installments 
of $12.50 each for partial disability resulting from an accident sustained by plaintiff 
on March 20, 1931. The policy contains the following stipulations: 

“Provision 4. Written notice of injury on which claim may be based must be 
given to the company within twenty days after the date of the accident causing the 
injury. 

“Provision 21. * * * Any failure to comply with the provisions of this policy 
shall render invalid any claim made hereunder.” 

The defendant resisted the payment of the claim on several grounds, one of 
which was that no notice of the accident was given within twenty days as required 
by the terms of the policy. The trial judge sustained this defense and rejected 
plaintiff's demands. He appealed. 

The trial judge found, in fact it is admitted by counsel, that whereas plaintiff 
accidentally fell and injured himself on March 20, 1931, he gave the company no 
notice of the accident until about April 20, or approximately 30 days later. The 
testimony introduced by the defendant is to the effect that it received no notice of 
the accident until the month of July. However, plaintiff testified that he had 
written the company’s agent, giving notice of the accident, on or about April 20, 
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and the trial judge accepted plaintiff's statement to that effect, although plaintift 
was not able to produce a copy of the letter which he claims to have written, nor 
was he able to produce any proof that he had written the company’s agent on 
that day. 

[1] In the absence of a statute providing otherwise, every insurer has the right 
to prescribe regulations as to notice and proofs of loss, and a stipulation in an 
accident policy that in order to entitle insured or his beneficiary to recover there- 
under, notice of the accident or injury must be furnished the insurer within a certain 
specified time, is reasonable and binding on the insured, and failure to give notice 
as required will defeat recovery, especially if the giving of such notice within the 
time prescribed is made a condition precedent to recovery. Dennis Sheen Trans- 
fer Co. v. Georgia Casualty Co., 163 La. 969, 113 So. 165; Curry v. Universal Life 
Insurance Co. (La. App.) 150 So. 408; 1 C. J. 471, § 181; Encyclopeedia of Insur- 
ance Law (Couch) vol. 7, § 1527; 1 Cyc. 274; 14 R. C. L. 1327, § 501. 

The policy here involved provides that notice of the accident must be given the 
company within twenty days from the date of the accident and that “any failure 
to comply with the provisions of this policy shall render invalid any claim made 
hereunder.” 


_$So that the giving of notice was made a condition precedent to recovery. The 
plaintiff does not plead that it was impossible for him to give notice within the time 
prescribed. But he contends that his disability is due to an inguinal, hernia which 
was caused by the accident, but which did not develop until more than thirty days 
after the accident, and that he gave notice within twenty days from the date on 
which the hernia developed. It is alleged in the petition and plaintiff testified that 
the extent of his injury due to the accident could not immediately be determined; 
that at first he considered his injuries slight, in fact trivial; and that he did not 
anticipate injurious results. Under such circumstances, his counsel argues that 
inasmuch as the hernia caused the disability and the accident caused the hernia, it 
was not necessary to give notice until the hernia developed. 

[2] There is ample authority to support the general proposition that the time 
allowed by policies of this kind for giving notice begins to run only from the day 
on which the particulars or results of an accident are ascertained, where these are 
not immediately apparent and there is no reasonable ground for believing that the 
accident will produce an injury for which damages or compensation might reason- 
ably be claimed. 1 C. J. 475, § 186: 14 R. C. L. 1320. § 503; 1 Cyc. 275; Aubry v. 
American National Insurance Co., 9 La. App. 385, 120 So. 431. 

[3] While we do not hold against these authorities, we do hold that under the 
facts here disclosed they have no application to this case. The plaintiff had every 
reason to believe from the moment of the accident that serious results might fol- 
low and that liability under the policv might arise. He was supervising the drill- 
ing of an oil well and was on the platform when he discovered what he thought was 
a defect in the “line,’ and “stepped up on the drum, about four feet above the 
derrick floor, to inspect the line.” He found no defect and turned to get off the 
drum, when he slipped and fell, his right shoulder striking the drilling stem and 
“his left side fell across a block of wood lying on the derrick floor.” 

Counsel for plaintiff says in his brief: 

“He suffered pain in his side and back and was forced, on account of the pain, 
to leave the job and go home. On reaching home he examined himself and found 
his side inflamed. That afternoon or the following day he visited the office of Dr. 
Mackie, an osteopath, and consulted the doctor, who treated him for about six to 
eight weeks. At the doctor’s instructions, plaintiff also had home treatment, 
applying hot towels and hot bottles to his injured side.” 


Plaintiff, as stated, was supervisor or inspector of the drilling operations. Hz 
testified that he was not totally disabled to perform his duties as inspector or super- 
visor of the drilling operations, but went back and forth to his work. But, to quote 
again from counsel’s brief, “From the moment of his injury, he could only per- 
form his clerical duties and even performance of these were attended with pain 
and he moved about with difficulty, being unable to climb or lift material to 
inspect it.” 

From this it appears that plaintiff was rather badly crippled by the fall. He 
says, however, that the hernia did not develop until about June 1, more than two 
months later. While plaintiff could not know, of course, that a hernia would finally 
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result from his injury, yet the injuries from the fall were such as to indicate to 
any reasonable person that serious results might follow. Under such circumstances 
it was his duty under the plain terms of the policy to notify the insurer of the 
accident. 

[4] It is argued by counsel for plaintiff that the defendant waived its right 
to defend on the ground that timely notice of the accident was not given by keep- 
ing the proofs of injury when finally sent in and by requesting further and a more 
detailed statement concerning the accident and also by setting up in its answer other 
defenses. In support of this contention counsel cite section 198, 1 C. J. 479, which 
reads as follows: 

“The right to insist upon a forfeiture for failure to give notice of the accidental 
injury within the prescribed time is waived by the insurer retaining, without 
objection, the notice and proofs of death subsequently furnished and requesting 
further proofs.” 

There is nothing in the record to show that defendant retained the notice and 
proofs of the accident “without objection.” Those in charge of defendant’s office 
testified that no notice of the accident was received until July 7, which notice was 
conveyed by letter written by plaintiff on July 5; the letter merely requesting blanks 
for reporting the accident. It does not appear that plaintiff in his letter of July 5 
stated the date on which the accident happened. On receipt of plaintiff’s letter 
defendant wrote him on July 7 inclosing blanks to be filled out, as requested. The 
blanks were filled in by plaintiff and returned to the company. The receipt of the 
report made by plaintiff was the first notice that defendant had showing the date 
of the accident. Subsequent to the receipt of the blanks defendant wrote plaintiff 
on October 22, 1931, in reply to plaintiff’s letter of August 17, as follows: 

“In your letter of August 17, you say that you wrote our Springfield offices for 
a blank on April 20, 1931, but did not receive an answer. Our agent at Springfield 
advises that the first communication that they received from you was your letter 
of July 5, 1931, which we have before us, and which made no mention whatever 
of any previous request made by you for any blanks. Even if you did write for a 
blank on April 20, the policy requires that notice of accident be given within twenty 
days from date of the accident causing the injury. In view of your failure to com- 
ply with that policy provision, the company can not admit liability, but requests 
further data from you with the understanding that by so doing it waives none of 
its rights.” 

Similar statements are made in other letters written by defendant to plaintiff. 
It therefore appears that whereas defendant did request certain additional infor- 
mation concerning the accident, yet it was particular to say that it did not admit 
liability and did not intend to waive its right to claim the forfeiture on account of 
lack of due notice. Under such circumstances the rule invoked by plaintiff has no 
application. 

[5] Defendant in answer set up the defenses that the hernia did not result 
from the accident and that as the report sent in did not disclose that plaintiff was 
totally disabled, there was no liability, and it is contended that by making these 
special: defenses, defendant has waived its right to defend on the ground that 
timely notice was not given. 


There is nothing in defendant’s answer to indicate that it intended to waive its 
right to deny liability under the policy on account of lack of timely notice. On 
the contrary, it reiterated the defense it had previously made, to wit, that notice of 
the accident was not timely given. Defendant never at any time admitted liability, 
but on the contrary denied that it was due plaintiff anything, even if timely notice 
had been given. In its letter to plaintiff dated November 30, 1931, the defendant, 
after denying liability on account of lack of timely notice, stated that it was not 
liable for other reasons. Such was the tenor of practically all of defendant’s 
letters to plaintiff. 

If an insurer denies liability under the policy on special grounds within the time 
given the policyholder for giving notice and making proofs of his claim, such a 
denial constitutes a waiver of the right to demand timely notice, because if the 
policyholder is informed by the insurer that it will in no event recognize his claim, 
there is no necessity for the giving of notice or the making of proofs. But if the 
insured fails to give notice of the accident within the time stipulated in the policy 
and for that reason loses his right to recover thereunder, there is no reason why 
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he should be permitted to recover upon the ground that the insurer, after the 
insured’s rights are lost, declines for that and additional reasons to recognize the 
validity of plaintiff's claim. 

If the insurer receives notice and proofs of the insured’s claim after the expira- 
tion of the time stipulated in the policy for the giving of such notice and then plants 
its defense solely upon a ground not relating to the time for giving notice, the 
insured has reason to believe that the insurer intends to waive its right to defend 
on the ground that timely notice of the accident was not given. And in case the 
insured brings an action under the policy and incurs expenses incident to the suit, 
the insurer cannot be heard to say in its answer for the first time that timely notice 
was not given. The requirement in an accident policy that notice of the accident 
must be given the insurer within a specified time is a condition made for the benefit 
of the insurer. This condition may be insisted upon or waived by the insurer. If 
waived or if the insured is led to believe that it is waived, the insurer cannot, after 
suit is filed, recall the waiver by answer and insist upon a forfeiture on account of 
lack of notice. 

But where, as in this case, the insured was never misled, where the insurer 
informed him immediately upon receipt of notice of the accident that the notice was 
not received in time and that liability was denied on that and other grounds, the 
insurer does not waive its right to claim the forfeiture by setting up other defenses 
in its answer. 

This view is supported by the following cases: Illinois Bankers’ Life Associa- 
tion v. Lola Byassee, 169 Ark. 230, 275 S. W. 519, 41 A. L. R. 379; Aktna Life 
Insurance Co. v. Fitzgerald, 165 Ind. 317, 75 N. E. 262, 112 Am. St. Rep. 232, § 
Ann. Cas. 551, 1 L. R. A. (N. S.) 422, and cases cited on page 426; North British 
& Mercantile Insurance Co. v. Lucky Strike Oil & Gas Co., 70 Okl. 146, 173 P. 
845, 22 A. L. R. 398. 

There are numerous other cases to the same effect, but we deem it unnecessary 
to cite them. For the reasons assigned, the judgment appealed from is affirmed. 


WILLIAMS v. WASHINGTON NAT. INS. CO. No. 32774. 
Supreme Court of Louisiana. July 2, 1934, 
Rehearing Denied Aug. 3, 1934. 

156 Southern Reporter 453. 

4. INSURANCE. 

In suit on health policy, insurer’s defense that policy was obtained by fraud on 
part of insured and his sister, and collusion between them and insurer’s district 
manager and local agent, held not sustained by evidence. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

6. INSURANCE. 

In suit on health policy, insurer did not have reasonable grounds for refusal 
to pay claim within time allowed, where none of insurer’s officers knew of alleged 
fraud in procurement of policy until after suit was commenced, so that claim 
for double the amount of insurance as penalty was proper (Act No. 310 of 1910, 
§ 2). 

(For other cases, see Insurance, Dec. Dig. § 602.) 

Appeal from First Judicial District Court, Parish of Caddo; Robert Roberts, 

udge. 

’ Suit by Jake Williams against the Washington National Insurance Company. 
From a judgment for the plaintiff, the defendant appeals, and plaintiff answers 
the appeal. 

Judgment amended and affirmed. 

Bryan E. Bush, of Shreveport, for appellant. 

Harry V. Booth, of Shreveport, for appellee. 

O’NrEt, Chief Justice. 

This is a suit on a health insurance policy for $10 a week during the period 
of illness, not exceeding 104 weeks. The plaintiff was stricken with pulmonary 
tuberculosis while the policy was in force, and was under the care of a physician 
and confined to bed from the'end of December, 1932, beyond the time of trial of the 
suit. He died after the case was argued in this court. The attending physician 
made reports of the illness to the company, regularly, on printed forms furnished 
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by the company, and according to the terms of the policy; but, after ten or more 
of such reports and demands for payment had been made, the company denied 
liability. It does not appear that any reason was given to the insured by the com- 
pany for denying liability, until the company answered this suit. 

More than four months having gone by, after the first proof of illness and 
demand for payment was made, the plaintiff brought this suit for double indemnity 
and for $500 attorney’s fee, under the provisions of Act No. 310 of 1910, p. 527. He 
alleged that his illness had become so pernicious that it would confine him to bed, 
under the care of a physician, beyond the period of 104 weeks, if he lived that 
long. Hence he asked for judgment for $2,080, with interest at 5 per cent. per 
annum on each weekly installment from the date of its maturity, besides the 
attorney’s fee of $500. 


The insurance company, answering the suit, pleaded that the policy was ob- 
tained by fraud and misrepresentation on the part of Jake Williams’ sister, Bessie 
Wells, who was named in the policy as the beneficiary under a provision for a 
funeral benefit of $137.50; and that the company’s agent, Billingsly, in Shreveport, 
where the policy was applied for, and the company’s district manager, Floyd, con- 
nived and conspired with Bessie Wells in the fraud and deception perpetrated upon 
the company, whose domicile and headquarters were in Chicago. In that connec- 
tion the company alleged that the application for insurance, which was received by 
the company in Chicago, from its district manager and agent in Shreveport, bore 
what purported to be, and what the officers of the company believed to be, the sig- 
nature of Jake Williams, with the statement that he had been inspected by the 
company’s field manager in Shreveport; although, as a matter of fact, unknown to 
the company, Jake Williams was not then in Shreveport, but was in Birmingham, 
Ala., and was not inspected by an agent or representative of the company, and did 
not sign the application for insurance. The company alleged that the name, Jake 
Williams, purporting to be his signature to the application, was written by Bessie 
Wells, with the approval and connivance of the company’s district manager, Floyd. 
and the agent, Billingsly, and with their knowledge that the company would not 
issue the policy if the company knew that the application was not signed by Jake 
Williams, or that he had not been inspected by a representative of the company. 
The company averred that, in furtherance of the alleged conspiracy to defraud the 
company, the district manager, Floyd, and the agent, Billingsly, and Bessie Wells, 
procured some one, whose name was not known to the company, to be at the home 
of Bessie Wells, in Shreveport, on the 9th of April, 1931, and pretend to be Jake 
Williams, and submit to inspection, as Jake Williams, by the company’s field super- 
intendent, C. E. Harper; and that the unknown man, who was so procured to im- 
personate Jake Williams, and who was also a party to the conspiracy to defraud 
the company, was in fact at the home of Bessie Wells on the 9th of April, 1931, 
and was there inspected as Jake Williams, by the company’s field superintendent, 
Harper, who was told by the impersonator that he was Jake Williams. The com- 
pany alleged that Bessie Wells knew, at the time of the inspection of the unknown 
individual, that Jake Williams had been afflicted with plural lesions and tubercu- 
losis, and could not stand inspection for health insurance. The company alleged 
that the policy was delivered by their district manager and agent in Shreveport, 
not to Jake Williams, but to Bessie Wells; and that the company did not know of 
the fraud or conspiracy, or know any of the facts pertaining thereto, until this 
suit had been filed; hence the company tendered to the plaintiff the amount of the 
premiums which had been collected, $58.50, and the accrued court costs, $4.65. The 
tender was refused by the plaintiff. The company made an alternative allegation to 
the effect that, if the policy was valid, the company was not liable because Jake 
Williams had had plural lesions and tuberculosis, and had been treated therefor 
from April to October, 1930, and that his illness continued and progressed until he 
made the claim for which he brought this suit. The company prayed that the 
policy should be decreed null, because of the alleged fraud, and that judgment 
should be rendered only for the amount of the premiums collected, $58.50, and 
costs already accrued, $4.65, and, in the alternative, even if the policy should be 
declared valid, that the plaintiff's demand should be rejected at his cost. 

Two months after the answer was filed, the insurance company filed a so-styled 
“Motion to Reduce the Demand of the Plaintiff,’ averring and praying that the de- 
mand should be reduced to the indemnity claimed to be due at the time the suit 
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was filed, or, if not at that time, at the time of the trial of the case. The motion 
was not heard separately, or called for hearing in advance of the trial of the case 
on its merits, but was submitted when the case was tried and submitted on its 
merits. 


The district court gave judgment for the plaintiff, not for double indemnity, 
but for the weekly installments of $10 each, commencing on the 7th of January, 
1933, and continuing during the period of disability, not beyond 104 weeks, with in- 
terest at 5 per cent. per annum on each installment from the date of its maturity 
until paid, and for $150 attorney’s fee, and the costs of court. The defendant has 
appealed; and the plaintiff, answering the appeal, has asked for double indemnity, 
under the provisions of Act. No. 310 of 1910, imposing the penalty where payment 
is withheld without just or reasonable cause. 


[4] The defendant's allegations of fraud on the part of Bessie Wells and Jake 
Williams, and collusion between them and the district manager and local agent of 
the company, wer: entirely unfounded and unjustified. The facts which were 
proven in .that respect were not denied by the witnesses for the defendant. Jake 
Williams was treated’ by a physician for lung trouble and was threatened with 
tuberculosis in April or May, 1930, but the illness responded to treatment, and he 
was soon discharged as cured by the physician. Thereafter, in October or No- 
vember, 1930, a solicitor for the insurance company, who had insured Bessie Wells 
and her husband, and who had often solicited Jake Williams for health and acci- 
dent insurance, persuaded him to take out the insurance. He was then residing 
at the home of Bessie Wells and her husband, in Shreveport. He was inspected by 
the company’s field superintendent Harper, and was found and certified to be in 
good health, before the policy was issued. Thereafter, Jake Williams went with 
his employer to Birmingham, Ala., and was employed there as a chauffeur. He 
continued to pay the weekly premiums on his insurance policy for several months. 
3ut, about the Ist of April, 1931, the policy had lapsed for nonpayment of pre- 
miums for several weeks. It was subject to revival, however, by payment of the 
premiums past due. Williams then sent to his sister, Bessie Wells, in Shreveport, 
the amount of money necessary to revive the policy, with instructions to her to 
attend to having the policy revived. She called at the office of the company, in 
Shreveport, and, offering to pay the past-due premiums, requested a revival or re- 
instatement of the policy. The district manager, Floyd, asked Bessie Wells where 
Jake Williams was, and she replied that he was in Birmingham, Ala., working for 
an automobile company. Floyd asked if Williams was in good health, and Bessie 
Wells replied that he was in good health. Floyd then suggested that it would be 
cheaper for Williams to take out a new policy than to revive the old one; and she, 
of course, accepted the suggestion. Accordingly, the district manager instructed 
the agent, Billingsby, to make out the application for insurance. Billingsly wrote 
the application, on one of the printed forms furnished by the company, and, under 
the instructions of the district manager, Bessie Wells’ signed the application for 
Jake Williams, without indicating that she signed as agent, or that the signature 
was not that of Jake Williams; and Billingsly signed the application as a witness 
to the signature. At the same time, Billingsly, under the direction of Floyd, wrote 
a “Medical Examination of Inspection Report” on a printed form furnished by the 
company; and, under the instructions of Floyd, Bessie Wells signed the report for 
Jake Williams, without indicating that she was signing as his agent, or that the 
signature was not that of Jake Williams. Thereafter, C. E. Harper signed the re- 
port, as field superintendent, certifying that he had inspected the applicant, that he 
did “personally witness the above signature,” and that he recommended “Approval” 
of the report. The “Application for Insurance” and the “Medical Examination or 
Inspection Report” were both dated April 9, 1931. As a matter of fact, Harper 
did not inspect or see Jake Williams in April, 1931, because Williams was then in 
Birmingham, Ala., and remained there until late in December of that year. The 
“Medical Examination or Inspection Report,” to which Bessie Wells had signed 
the name Jake Williams, was afterwards handed to Harper by Floyd or Billingsly, 
and Harper signed it and returned it to Floyd or Billingsly. Harper testified, as a 
witness for the defendant in this case, that the document was delivered to him by 
Billingsly. When asked if he had actually made the inspection, he said that he 
must have done so, otherwise he would not have “okayed” the report, because he 
was “supposed to go to the parties and ask with reference to their health.” The 
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judge then asked him whether he remembered making the inspection, or was merely 
relying upon the record in that respect, and he admitted that he was relying upon 
the record. The attorney for the company then asked Harper if he had inspected 
“someone supposed to be Jake Williams,” and he answered that he must have done 
so, because otherwise he would not have signed the report. But the witness after- 
wards admitted that he was acquainted with Jake Williams; hence it was impossible 
for him to have examined an imposter, as alleged in the company’s answer to this 
suit. Other testimony in the case shows that there was no truth in that allegation. 
Harper had inspected Jake Williams for the first policy of insurance, which lapsed 
for nonpayment of premiums, and could not have been deceived by the use of a 
dummy for inspection for the second policy. Bessie Wells denied that any such 
fraud was committed; and no one testified that any such fraud was committed. 
Floyd and Billingsly were not employed by the company at the time of the trial; 
But Billingsly testified as a witness for the company and corroborated the testimony 
of Bessie Wells, as to the making and signing of the application for insurance, in 
the presence and under the direction of Floyd, and with his knowledge that Jake 
Williams was then in Birmingham. The successor of Floyd, as district manager 
for the company, testified that several times after this claim was made he called at 
the residence of Bessie Wells and there interviewed her and Jake Williams with 
regard to the claim. The attorney for the company then asked the witness if Jake 
Williams and Bessie Wells, or either of them in the presence of the other, had 
stated that Harper had inspected Jake Williams, at the residence of Bessie Wells, 
in April, 1931; and the witness admitted that no such statement was ever made to 
him. On cross-examination the witness was asked where he had obtained the in- 
formation on which the company made the allegations of fraud, in the answer to 
this suit; and the witness replied that he had not made the allegations, or the 
answer to the suit. He said that the information on which he recommended that 
the company should refuse to pay the claim was obtained from his interviews with 
Bessie Wells and the physician who attended Jake Williams in his illness; and 
particularly the information that Jake Williams was not in Shreveport when the 
application for insurance was thade. 

The illness of Jake Williams, for which this claim was made, and the justness 
of the claim, was proven by the testimony of the attending physician and by that 
of Jake Williams, and was not denied by any witness in the case. Williams he- 
came ill in Birmingham, in December, 1931, and was admitted to a hospital there 
for treatment. Later in the same month he returned to Shreveport and consulted 
the physician who had treated him for the previous illness. About the 30th of 
that month the phvsician pronounced Williams’ illness tuberculosis, and he was 
thenceforth confined to bed. He testified at the trial of this case; but the physician 
testified, and there was no denial of the fact, that Williams was then a hopeless 
victim of tuberculosis. 

[6] The claim for double the amount of the insurance is well founded. Act 
No. 310 of 1910 allows double the amount of the insurance and the attorney’s fee, 
as a penalty, if the company’s refusal to pay within the time allowed is “without 
just and reasonable grounds such as to put a reasonable and prudent business man 
on his guard.” Section 2. The fact alleged in the defendant’s answer to this suit, 
and testified to by the manager who issued the policy for the company in Chicago, 
that no officer of the company had any knowledge of the alleged fraud, until some 
time after this suit was filed, serves only to show that the company had no just or 
reasonable cause fer withholding payment of the claim beyond the time allowed by 
the statute. In faci, the district manager, in charge of the Shreveport office at the 
time of the trial, admitted in his testimony that the information on which he re- 
commended a denial of liability was obtained from Bessie Wells and from the 
physician who attended Jake Williams in his illness; and the record shows that 
the information which Bessie Wells and the physician gave to the district manager 
could not have justified a denial of liability on the part of the insurance company. 
There is no demand for an increase of the amount allowed for the attorney’s fee, 
in the answer to the appeal. 

Decree. 

The decree appealed from is amended by increasing the amount of the weekly 
payments which the defendant is condemned to pay from $10 per week to $20 per 
week, and by fixing the number thereof at 71 payments; all of which payments are 
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now past due. Accordingly, it is ordered, adjudged, and decreed that Bessie Will- 
iams Wells and Mattie Williams Ensley, as the heirs and legal representatives of 
Jake Williams, recover of and from the defendant, Washington National Insur- 
ance Company, $1,420, with interest at 5 per cent. per annum on each one of the 71 
weekly installments of $20 each, from the date of maturity of each weekly install- 
ment, commencing on the 7th day of January, 1933, until payment is made; to- 
gether with the attorney’s fee of $150, with interest thereon at 5 per cent. per an- 
num from judicial demand, September 10, 1933, until paid, and all costs of this 
suit. As thus amended the judgment appealed from is affirmed. 


HOLLENDER v. BERGEN COUNTY AUTOMOBILE CLUB et al. No. 402. 
Supreme Court of New Jersey. Aug. 16, 1934. 
174 Atlantic Reporter 222. 
1. INSURANCE. 


Where automobile accident policy was not actually issued and did not, by its 
terms, become effective until after accident, but there was evidence that insured 
became member of automobile club before the accident, that coverage was to 
commence when membership became effective, and that club secretary was author- 
ized to issue policies without insurer’s approval, denial of nonsuit and of directed 
verdict for insurer held not error. 


(For other cases, see Insurance, Dec. Dig. § 668[3].) 

2. INSURANCE. ; ; 

Automobile club which, in consideration of plaintiff’s membership, undertook 
to procure and deliver to him certain company’s accident policy, held not itself 
liable on policy. 

(For other cases, see Insurance, Dec. Dig. § 104.) 


Appeal from Fourth District Court, Bergen County. 

Action by Adolf Hollender against the Bergen County Automobile Club, the 
Guardian Casualty Company, and the Consolidated Indemnity & Insurance Com- 
pany. Judgment for plaintiff, and defendants appeal: 

Reversed as to defendant first named, and affirmed as to other defendants. 

Argued January term, 1934, before Brogan, C. J., and Trenchard and Heher, 


Jacob Siegal, of Bayonne, for appellants. 

Jerome J. Dunn, of Ridgewood, for respondent. 

Per Curiam. 

Plaintiff was awarded judgment in an action upon a contract alleged to have 
been entered into between him and defendants Bergen County Automobile Club 
and Guardian Casualty Company on March 23, 1932, providing for the payment 
of disability benefits in event that plaintiff suffered injury, and consequent dis- 
ability, as a result of an “automobile accident.” The asserted liability of defendant 
Consolidated Indemnity & Insurance Company was predicated on an alleged 
assumption of the obligations (including the one in suit) of the Guardian Cas- 
ualty Company. 

Plaintiff, on April 3, 1932, sustained an injury resulting in disability, while 
riding in a motor vehicle, and judgment was given against the three defendants. 
All defendants join in this appeal. 


Appellants urge that there was error in the denial of their motions for a 
nonsuit, and for the direction of a verdict in their favor. The single issue is the 
existence vel non of an indemnity contract at the time respondent suffered the 
injury resulting in disability. 

[1] We are of opinion that there was no error in the rulings complained of 
as to appellants Guardian Casualty Company and Consolidated Indemnity & Insur- 
ance Company. While it is true that the policy of indemnity insurance was not 
actually issued by the casualty company, and did not, by its express terms, become 
effective, until May 14, 1932, there was evidence tending to show that respondent, 
on March 23, 1932, became a member of the automobile club for a period of one 
year, and that, in consideration of the annual premium of $10, which he paid on 
that day, he was, inter alia, insured by the casualty company against “the effects 
of bodily injuries caused directly, solely and independently of all other causes by 
external, violent and accidental means.” The agent who solicited his membership, 
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one Sallan, according to respondent, advised him that, if he “took the membership,” 
he “would be insured in case of death to $1,000”; and that, if he “ever should 
have an accident, compensation of $10 a week.” Respondent testified: “He (Sallan) 
told me, because I was a member at the time it (his membership) was renewed, 
I was still a member and insured. * * * He (Sallan) said, ‘Now, the policy 
will be here in a few days,’ and he gave me to understand that from the time I 
paid my membership that I was insured.” 

Under date of April 12, 1932, the automobile club, by letter addressed to 
respondent, expressed its appreciation “for renewal of your membership in your 
county organization, Bergen County A. A. A.” The automobile club was affiliated 
with the American Automobile Association. The membership card inclosed in the 
letter was dated March 26, 1932, and certified to respondent’s membership “in the 
A. A. A.” for a period of one year from the date thereof. There was also 
inclosed in the letter a “card for your Personal Accident Policy,” which respond- 
ent was directed to “kindly fill in and return to this office.” The club’s secretary 
testified that this procedure was essential because it was necessary to have the 
full name of the applicant and the name and address of the beneficiary to be 
designated in the policy. Respondent said he “filled out” this card, and returned it 
immediately. The club’s secretary insisted that the card was not returned until 
May 14, when she prepared and countersigned the policy, and forwarded it to 
respondent. Neither the application for membership nor the accident policy card 
referred to was introduced in evidence. The club’s secretary explained that they 
delivered to the North Jersey Automobile Club, which “took over” the Bergen 
County Club, and that futile efforts had been made to locate them. 

While the coverage of the policy was, by its terms, limited to one year from 
May 14, 1932, there was evidence tending to establish that it was the intention of 
the parties that the benefits thus provided for were incidental to respondent’s 
membership, and that this coverage commenced when his membership became 
effective. The delay in issuing and forwarding the policy, according to the testi- 
mony of the secretary and manager of the automobile club, was due to the failure 
of its agent, Sallan, to deliver respondent’s membership contract to its officers. 
But this witness admitted that respondent was entitled, as a member of the auto- 
mobile club, to the policy of insurance. And she was also an agent of the casualty 
company, authorized to prepare, countersign, and issue, without the approval of 
the company, or any officer thereof, such policies to those who became members 
of the automobile club. The policy issued to respondent was prepared and counter- 
signed by her, as the “authorized representative” of the casualty company. It is 
not contended that Sallan did not have authority to accept respondent as a member 
of the club. On the contrary, there was evidence that this was a renewal member- 
ship. Moreover, respondent’s membership concededly became an accomplished fact 
on March 26, 1932, when the enrollment card was issued. There was evidence, 
therefore, tending to establish the contractual liability of the casualty company 
for disability benefits from the time respondent’s membership became effective. 
And there was evidence also that appellant Consolidated Indemnity & Insurance 
Company assumed the obligations of the Casualty Company. 

[2] But there was no evidence to support the judgment against the auto- 
mobile club. Manifestly, the undertaking to procure and deliver the casualty com- 
pany’s policy of indemnity insurance did not impose upon it the selfsame indemnity 
obligation. The automobile club was not authorized to do an indemnity insurance 
business, and it was not within the contemplation of the parties that it should 
undertake this liability. Respondent bargained only for the policy of the casualty 
company. 

The judgment will therefore be affirmed as to appellants Guardian Casualty 
Company and Consolidated Indemnity & Insurance Company and reversed as to 
appellant Bergen County Automobile Club. 


LAWRENCE v. MASSACHUSETTS BONDING & INSURANCE CO. No. 412. 
Supreme Court of New Jersey. Aug. 28, 1934. 
174 Atlantic Reporter 226. 


INSURANCE. 
Injury to back of one pitching quoits did not arise through “accidental means” 
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within indemnity policy, since chance happening, commonly called “accident,” may 
occur otherwise than by accidental means. 

(For other cases, see Insurance, Dec. Dig. § 455.) 

Appeal from District Court of Newark. 

Action by Ralph Lawrence against the Massachusetts Bonding & Insurance 
Company. Judgment for plaintiff, and defendant appeals. 

Reversed, and new trial ordered. 

Argued May term, 1934, before Lloyd, Case, and Donges, JJ. 

Herman L. Fast, of Newark, for appellant. 

Reuben Brown, of East Orange, for respondent. 

Case, Justice. 

The appeal is from a judgment rendered in the First district court of the 
city of Newark; the judge sitting without a jury. The action was on an indemnity 
policy wherein one Lippold was insured “against bodily injury sustained during 
the life of this policy directly and independently of all other causes through acci- 
dental means.” Lippold assigned his claim to Lawrence. 

The case was settled by the trial judge for the appeal and certified to us in 
the following language: “The suit is brought upon a policy of insurance issued 
by the defendant to the plaintiff’s assignor, ‘against bodily injury sustained during 
the life of this policy, directly and independently of all other causes through 
accidental means.’ Plaintiff’s assignor testified that he is accustomed to playing 
quoits for exercise and amusement, and has an individual and peculiar form of 
delivery, which he has always used. There was no testimony to show in what 
manner the assured’s delivery differed from any other delivery. On May 30th, 
1927, while in the act of pitching a quoit, assured gave himself or experienced a 
twist, wrenched his back and fell to the ground, suffering excruciating pain. The 
medical testimony disclosed that the assured was suffering as a result of this 
experience. The policy is a New York coitract. No point was made at the trial 
concerning the injury sustained or the length of disability, the sole question being 
whether the facts stated warranted a recovery under the policy.” 

Judgment was entered for the plaintiff. The defendant appeals. 

The point made on the appeal is that the court erred in finding against the 
defendant, in that there are no facts to support the only proposition upon which 
liability could rest; namely, that the injury arose directly and independently of 
all other causes, through accidental means. A chance happetiing, commonly called 
an accident, may occur otherwise than by accidental means. The distinction was 
drawn in U. S. Mutual Accident Association v. Barry, 131 U. S. 100, 121, 9 S. Ct. 
755, 762, 33 L. Ed. 60, 67, wherein it was said: “That if a result is such as 
follows from ordinary means, voluntarily employed, in a not unusual or unexpected 
way, it cannot be called a result effected by accidental means; but that if, in the 
act which precedes the injury, something unforeseen, unexpected, unusual, occurs 
which produces the injury, then the injury has resulted through accidental meaus.” 
Our Court of Errors and Appeals has lately, Lower v. Metropolitan Life Insur- 
ance Company, 111 N. J. Law, 426, 168 A. 592, excepted that language as a defini- 
tion of “accidental means.” As to the proofs, we are limited to the statement pre- 
pared by the trial judge at the request of the parties and set out at length above. 
It therein appears that the injury was a wrenched back caused by the plaintiff's 
throwing quoits in his accustomed individual manner without any deviation, so 
far as appears, from the intentional and the normal. The injury preceded the fall. 
Stated otherwise, the fall was the result of, and not a cause of, the injury. The 
means by which the injury occurred were, to use the words of the Barry and 
Lower Cases, supra, ordinary means, voluntarily employed, in a not unusual or 
unexpected way. Consequently, the result may not be said to have been effected by 
accidental means. 

It is the respondent’s contention that the issue should be determined exclu- 
sively by the law of the state of New York; but we find nothing therein to change 
the conclusion suggested above. In Appel v. Aitna Life Insurance Company, 86 
App. Div. 83, 83 N. Y. S. 238, 240, affirmed 180 N. Y. 514, 72 N. E. 1139, a suit 
on a similar provision of an accident policy on the death of the insured resulting 
from overexertion in riding a bicycle, the court said: “If the deceased had had 
a weak heart, and had deliberately and in the usual way walked rapidly up a hill, 
which caused the heart action to stop, could it be said that death was the result 
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of accident? It might have been unwise to undertake to reach the top of the 
hill on foot, and of course the result was not anticipated, but there was no acci- 
det about it. The most that can be said in such cases, and in the case at bar, is 
that the result was accidental, but the means which produced it were not acci- 
dental. As we have seen, the evidence wholly fails to show that the deceased did 
anything which he did not fully intend to do, or that what he did was not done 
precisely as intended; therefore the result of such acts—his death—was not pro- 
duced by ‘accidental means.’ ” 

To like effect are Fane v. Nat’l Ass’n of Ry. Postal Clerks, 197 App. Div. 
145, 188 N. Y. S. 222, Barnstead v. Com’l Trav. Mut. Acc. Ass’n, 204 App. Div. 
473, 198 N. Y. S. 416, Allendorf v. Fidelity & Cas. Co. of New York, 223 App. 
Div. 809, 227 N. Y. S. 765. The theory that, to fasten liability, there must be an 
unexpected and unintentional element in the means has not, we think, been over- 
ruled in any of the New York cases cited by the respondent, among which are 
Lewis v. Ocean Acc. & G. Corp., 224 N. Y. 18, 120 N. E. 56, 7 A. L. R. 1129, and 
Silverstein v. Metropolitan Life Insurance Co., 254 N. Y. 81, 171 N. E. 914. In 
the Lewis Case, the accidental means consisted of the unexpected and uninten- 
tional driving of the staphylococcus aureus germ through the skin by puncturing 
a pimple, and in the Silverstein Case the accidental means were that the insured, 
in lifting a milk can, slipped and fell; the can striking him on the abdomen. So 
in each of the cases cited by respondent there enters into the chain or events lead- 
ing up to the injury something unforeseen, unexpected, or unusual which pro- 
duced the result. In the very narrow factual presentation laid before us the result 
was the wrenching of the insured’s back, an outcome that may perhaps be called 
an accident; but there was nothing in the preceding events that did not transpire 
precisely as planned and intended. The means were not accidental. 

The judgment below will be reversed, and a new trial had. 

GARMS v. TRAVELERS’ INS. CO. 
Supreme Court, Appellate Division, First Department. July 3, 1934. 
273 New York Supplement 39. 
1. INSURANCE: 

In action on accident policy covering accidental injury wholly and continuously 
disabling insured from performing duties pertaining to his occupation, whether in- 
jury to left hand and arm prevented insured from performing duties as manager 
of corporation and supervising manager of grocery store /ield for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

2. INSURANCE. 

Insurer held entitled to dismissal of action on disability clause of life policy 
covering disability preventing insured from engaging in any occupation or employ- 
ment, where testimony showed he could work in many employments. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

\ppeal from Supreme Court, New York County. 

Action by Herman J. Garms against the Travelers’ Insurance Company. From 
so much of the judgment as dismissed the first cause of action and a claim for 
$352.20 in the second cause of action at the close of plaintiff's case, plaintiff appeals, 
and from so much of the judgment as was entered on a verdict for $1,200 in favor 
of plaintiff on the second cause of action, defendant appeals. 

Reversed, second cause of action dismissed, and first cause of action reinstated, 
and new trial ordered as to first cause of action. 

Argued before Finch, P. J., and Merrell, Martin, O’Malley, and Untermyer, JJ. 

Howard L. Kuttner, of New York City, for plaintiff. 

William J. Moran, of New York City (William B. Crowell, of New York 
City, of counsel), for defendant. 

MarrIN, Justice. 


On May 8, 1924, the defendant issued to the plaintiff a policy of accident insur- 
ance which was renewable from year to year and which provided that the defend- 
ant would pay to the plaintiff certain stated benefits should the plaintiff be disabled 
within the meaning of the policy and under the circumstances set forth therein. 

On June 11, 1925, a policy of life insurance was issued by the defendant to 
the plaintiff, containing a provision entitling the plaintiff to a disability income. 
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The plaintiff met with a serious injury and demanded payment under the above 
policies. The demand having been refused, an action was commenced on both 
policies. 

The complaint contains two causes of action. The first cause of action was 
dismissed, and the second cause of action was sent to the jury with the result that 
there was a verdict for the plaintiff. The plaintiff appeals from the dismissal of 
the first cause of action at the close of the plaintiff’s case upon the ground that 
there was a failure of proof. The defendant appeals from the judgment in favor 
of the plaintiff on the second cause of action. 

[1] To recover on the first policy, plaintiff was required to prove that the acci- 
dental injury to his left hand and arm wholly and continuously disabled him from 
performing “any and every kind of duty pertaining to his occupation.” Two 
specific occupations had been enumerated by him when he applied for the policy, 
namely, “Manager The Wonder Wheel Corporation—Supervising Manager Bohacks 
Grocery Store—Supervising Duties.” His contention is that while he is not wholly 
disabled from performing every known occupation, he is prevented from perform- 
ing the occupations covered by the policy, and that the defendant agreed under 
this policy that it would compensate him in case of such disability. 

The testimony of the plaintiff and his witness, a doctor, who described the 
injury, established that plaintiff was not wholly disabled; that nevertheless his left 
hand was 90 per cent. disabled; that the injuries to his left hand and arm wholly 
and continuously disabled the plaintiff from the date of the accident to such an 
extent as to prevent him from performing any duties of a supervising character as 
described in the policy. 

It is clear upon the testimony submitted that it was for the jury to say 
whether this plaintiff was able to perform such work. If the jury reached the 
conclusion that he was able to do so, the defendant would be entitled to a verdict. 
On the other hand, if the jury reached the conclusion that the plaintiff was not 
able to perform that work, he was entitled to recover the amount agreed upon in 
the policy. 

[2] The second policy sued upon presents an entirely different question. The 
Insurance Company is not liable unless there be proof that the insured had been 
“wholly disabled by bodily injuries or disease and will be continuously and wholly 
prevented thereby for life from engaging in any occupation or employment for 
vage or profit.” 

The trial court sent this question to the jury, and a verdict was rendered for 
plaintiff. To prove the second cause of action it was necessary for plaintiff to show 
that he had sustained bodily injuries as a result of which he would thereafter be 
prevented, for life, from engaging in any occupation or employment for wage or 
profit. 

The testimony of the witnesses for the plaintiff clearly established that he was 
not suffering from any injury which would prevent him from working in many 
employments. Although the injury might prevent him from working at some special 
employments, there were numerous positions which he might fill without ans 
difficulty. The testimony of the plaintiff's doctor met this situation. Dr. G. I. 
Mehler testified for the plaintiff, as follows: 

“Q. Based on your experience and on your examination of the man, would you 
consider him in your opinion wholly and continuously disabled for life from 
engaging in any occupation? <A. No, sir.” 

“Q. Would you consider him to be wholly and continuously disabled from 
engaging in one or more daily duties of his? A. No.” 

There is testimony by other witnesses to the same effect, all showing clearly 
that the plaintiff would be able to work in the future in many profitable employ- 
ments. Although there is no doubt that the use of plaintiff's left hand has been 
impaired, it does not render him physically disabled to such an extent that he will 
be wholly unable to work for the rest of his life. One of the most important and 
conclusive items of evidence is documentary in form and is the application ot 
plaintiff for a renewal of his chauffeur’s license for the year 1933-34. One of the 
questions and the plaintiff's answer thereto in the application blank are as follows: 
“14. Have you suffered any physical or mental disability or been confined to a 
State Institution, State Hospital, or Private Institution since April 15, 1932? No.” 

This application for a chauffeur’s license conclusively established the fact that 
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this plaintiff considered himself able to act as a chauffeur. There is no evidence in 
the record contradicting or limiting this application. It is clear, therefore, that 
the plaintiff was aware of the fact that he was not totally disabled and had in mind 
obtaining a position as a chauffeur or at least acting as such in the immediate 
future. 

We are of the opinion, therefore, that the first cause of action should have been 
submitted to the jury, and that on the testimony of plaintiff and his witnesses the 
complaint should have been dismissed as to the second cause of action. 

The judgment therefore should be reversed, without costs, the second cause of 
action dismissed, and the first cause of action reinstated, and a new trial ordered 
as to the first cause of action. 

Judgment reversed, without costs, the second cause of action dismissed, and 
the first cause of action reinstated, and a new trial ordered as to said first cause 
of action. Order filed. All concur. 


AMERICAN BANKERS’ INS. CO. v. MOORE. No. 12987. 
Court of Civil Appeals of Texas. Fort Worth. May 18, 1934. 
73 Southwestern Reporter (2d) 620. 
3. INSURANCE. 


Damages cannot be awarded for anticipatory breach of insurance contract to 
pay monthly disability indemnities, in absence of finding by jury of clear uncon- 
ditional present intention of insurer not to pay in future. 


(For other cases, see Insurance, Dec. Dig. § 237.) 
5. INSURANCE. ‘ 

Allegations in petition for anticipatory breach of insurance contract to pay 
monthly disability indemnities, of insured’s life expectancy and good health, except 
for her injuries, held proper to be considered in determination of future damages. 

(For other cases, see Insurance, Dec. Dig. § 237.) 


Appeal from District Court, Denton County; B. W. Boyd, Judge. 

Suit by Dale Valdine Moore against the American Bankers’ Insurance Com- 
pany. From a judgment in favor of plaintiff, defendant appeals. 

Reversed and remanded. 

Joe S. Gambill, of Denton, Harvey C. Ford, Seay, Malone & Lipscomb, and 
Geo. E. Seay, all of Dallas, for appellant. 

Houston & Johnson, of Dallas, for appellee. 

DunktIn, Chief Justice. 

The American Bankers’ Insurance Company seeks a review of a judgment 
rendered against it in favor of Dale Valdine Moore on an insurance policy issued 
to her. 

Following are the provisions of the policy relied on by the plaintiff: 

“The American Bankers’ Insurance Company, Chicago, Illinois, hereinafter 
called the company, does hereby insure Dale Valdine Moore, herein called the 
insured, of the City of Dallas, State of Texas, from 12:00 o'clock noon of the 
18th day of March, 1932, to 12:00 o’clock noon 18th day of June, 1932, against 
loss resulting directly, independently and exclusively of all other causes from 
bodily injury, solely through accidental means, (suicide whether sane or insane is 
not covered) and against loss resulting directly from disease or illness which 
originates more than thirty days after the date of this policy, as follows: Total 
accident disability one hundred dollars per month: 

“Part C. Or if such injury, as described in the insuring clause, shall wholly 
and continuously disable the Insured from his Occupation, such disability beginning 
within ninety days following the injury, the Company will pay for one day or 
more, and so long as the Insured shall live and suffer such disability, a monthly 
indemnity at the rate of One Hundred ($100.00) Dollars, as hereinafter provided.” 


Plaintiff alleged that as a result of an automobile accident she sustained 
numerous personal injuries, particularly enumerated and described at length, which 
have wholly and continuously disabled her from following the occupation in which 
she was engaged, and that such disability is total and permanent. 

The petition contained further allegations of notice given to the company of 
the accident and of plaintiff’s disability resulting therefrom, all in the manner and 
within the time specified in the policy of insurance, coupled with her demand of 
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indemnity provided for in the policy; but that “defendant wholly failed and 
refused to pay plaintiff's claim and had deliberately breached, rejected, repudiated 
and abandoned its said contract of insurance with plaintiff and that it had done so 
after recognizing the validity and binding force of said contract and without just 
cause.” Then follows a claim for $7,500 as attorney’s fees which she has been 
compelled to incur in order to collect the policy; also for the statutory penalty of 
12 per cent., amounting to $2,600, by reason of defendant’s breach of its contract. 
Then follow these allegations: 

“The plaintiff alleges that she is in good health except for her injuries and 
that they are not calculated to shorten her life. ; 

“The plaintiff avers that she is 27 years of age and has a life expectancy of 
37 years, and that by reason of the breach of contract herein averred against 
defendant, she has been damaged in the sum of $22,500.00. 

“Wherefore, premises considered, plaintiff prays that citation issue making the 
American Bankers’ Insurance Company party defendant hereto and that upon final 
hearing hereof, she have and recover of defendant $32,000.00 damages as herein 
specifically alleged, together with costs of suit and for such other relief general 
aud special as she may be entitled to, and she will ever pray.” 

The defendant filed numerous special exceptions to the petition, together with 
a general denial and a special plea alleging that it had not repudiated, breached, 
or abandoned the contract, but had at all times and does now treat the same as in 
full force and effect for the purpose of paying any liability that may accrue 
thereunder as provided bv the terms of the contract when proper proof has been 
furnished in accordance with its provisions; that the only proof of disability fur- 
nished by the plaintiff was of partial and not total disability, and that the injury 
complained of has not wholly disabled her from following her occupation. 

The case was tried before a jury who returned a verdict with special findings 
as follows: On May 28, 1932, plaintiff suffered a- personal injury as a result of an 
automobile accident occuring in Denton county. She has suffered continuous total 
disability, resulting directly, independently, and exclusively of all other causes 
from bodily injury, solely as the result of such automobile accident. Such total 
disability will not be permanent, but she will suffer continuous total disability for 
a period of 144 months. Her life expectancy is 37 years. The defendant refused 
to pay plaintiff according to the terms of its contract. 

The judgment rendered embodies the following recitals: ; 

“And it appearing to the court that the parties entered into an agreement in 
open court, before the submission of any issues to the jury, to the effect that if 
the answers of the jury to the foregoing submitted issues were such as to entitle 
the plaintiff to a judgment, the court should assess the damages and the court 
now assesses the damages at the present cash value of $100.00 per month for 
144 months applying a discount at the rate of 6% per annum, which discount 
was agreed to. 

“And the court now having under consideration on this the 20th day of April, 
1933, plaintiff's motion for judgment, being of the opinion that on such verdict 
of the jury and the undisputed evidence and the agreement and stipulations of the 
parties made in open court, the plaintiff is entitled to recover the sum of $10,970.00 
as and for her damages sued for herein, it is therefore ordered, adjudged and 
decreed that the plaintiff, Dale Valdine Moore, a feme sole, do have and recover of 
and from the defendant, The American Bankers’ Insurance Company a corporation, 
the sum of $10,975.00 with interest thereon from the date hereof at the rate of 6% 
per annum, together with all costs in this behalf expended, for all of which let 
execution issue. 


It thus appears that damages were awarded for an anticipatory breach of 
defendant’s contract to pay monthly indemnities to accrue during the period of 
several years subsequent to the date of the judgment. In fact plaintiffs suit was 
for the entire indemnity provided for in the contract on the theory of an antici- 
patory breach of the whole, and not merely for indemnities accruing up to the 
time of the trial. 


[3] But apart from that question of pleading, the judgment awarding antici- 
patory damages cannot be sustained in the absence of a finding by the jury as a 
basis therefor. There is no finding of a present fixed and unconditional intention 
on the part of the defendant not to perform the contract in the future; nor was 
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there any request from the plaintiff for submission of that issue. Furthermore, 
that was a disputed issue of fact, since the defendant introduced evidence tending 
directly and specifically to refute such a charge, and no evidence was offered by 
plaintiff to support it, save and except the defendant’s denial of liability when 
demand was made for payment, and refusal to pay. 

[4, 5] The allegations in plaintiff’s petition of proofs furnished to the defend- 
ant of plaintiff's injury and her disability resulting therefrom were not subject to 
the exception addressed thereto as being mere legal conclusions. Nor did the 
trial court err in overruling the special exception to the allegations in plaintiff’s 
petition of her life expectancy and good health except for her injuries, since we 
believe that those were facts which could be properly considered in the determina- 
tion of future damages sought to be recovered. 

For the error pointed out, the judgment of the trial court is reversed, and the 
cause is remanded. 

SANDERS v. UNIVERSAL LIFE & ACCIDENT INS. CO. No. 3050. 
Court of Civil Appeals of Texas. El Paso. July 26, 1934. 
Kehearing Denied Sept. 13, 1934. 

74 Southwestern Reporter (2d) 301. 

1. INSURANCE. 

Allegation that insurer refused to furnish claim blanks and denied all 
hability, and refused to make any disability payments under policy, sufficiently 
alleged unqualified reiusal to perform whole of policy to allow insured to sue 
to recover whatever loss she had sustained. 

(For other cases, see Insurance, Dec. Dig. § 237.) 

3. INSURANCE. 

In suit on health and accident policy in which renunciation, breach, and 
cancellation of policy were unqualifiedly alleged, unqualified renunciation and 
preach of policy would be assumed in considering sufficiency of petition as 
against general demurrer. 

(For other cases, see Insurance, Dec. Dig. § 237.) 

4. INSURANCE. 

Where insurer renounced its liability under policy providing for weekly 
payments in event of total disability and refused to make any payments to totally 
disabled insured,€{msured could maintain action for entire breach and could 
recover in one suit present value of all she would have received if contract had 
been performed. 

(For other cases, see Insurance, Dec. Dig. § 237.) 

Appeal from District Court, Dallas County; Claude M. McCallum, Judge. 

Suit by Bell Sanders against the Universal Life & Accident Company. From 
orders sustaining a general demurrer, dismissing the cause of action, and over- 
ruling plaintiff's motion for a new trial, the plaintiff appeals. 

Reversed and remanded. 

B. Ray Smith and Smith & Smith, all of Dallas, for appellants. 

R. G. Storey and Harold B. Sanders, both of Dallas, for appellees. 

W. B. Handley and C. J. Shaeffer, both of Dallas, amici curiz. 

WALTHALL, Justice. 

The prosecution of this appeal grows out of the action of the trial court in 
sustaining a general demurrer to appellee’s petition and dismissing her suit. 

We will designate the parties, respectively, as appellant and appellee. 

Appellant’s second amended original petition, upon which the case went to 
trial, is lengthy, and without copying it here at length, we will state it sufficiently 
to make clear the point o1 points to be decided on this appeal. 

Appellant’s petition states her cause of action in paragraphs numbered from 
1 to 10, but in stating the facts pleaded we will not observe the numbers. 


The suit was brought by appellant, a feme sole, in the 10lst judicial district 
of Dallas county, Tex., against the appellee, the Universal Life & Accident 
Insurance Company, a life, health, and accident insurance corporation, to recover 
upon an alleged breach of appellee’s policy or contract of insurance. It is 
alleged that said Insurance Company on the 26th day of March, 1928, on the 
payment of the required prcmiums, issued to appellant its contract or policy 
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of insurance in writing and therein and thereby insured appellant against sick- 
ness, death, and/or accident, said sickness and accident provision providing for 
the payment by appellant to appeilee of $6 per weck from and after the date 
of disability or sickness; that thereafter, on or about the 8th day of December, 
1932, appellant became totally disabled by reason and on account of sickness; 
that such sickness and confining illness continued from and after the 8th day of 
December, 1932, to and including the 24th day of December, 1932; that on or 
about the 22d day of January, 1933, appellant, by reason of sickness and bodily 
disability, became totally and permanently paralyzed and disabled, which total 
and permanent disability by reason of said paralysis has at all times since con- 
tinued, and appellant alleges that the same will continue permanently and totally 
throughout the period of her natural life; that up to and including the date of 
appellant’s sickness and disability all the premiums accrued, due and payable 
upon and under said policy or contract of insurance were and had been duly, 
promptly, and fully paid to appellee, and that appellant in all things and respects 
adhered to and complied with the stipulations and provisions of said policy or 
contract of insurance; that within a reasonable time after her said disability, 
that is, on the 10th day of December, 1932, appellant duly advised appeallee 
(appellee’s agents, naming them) of her said disability and duly requested and 
demanded of appellee (said agents) proofs of loss and/or sickness claim blanks 
for the purpose and with the intent of making and furnishing appellee with due 
and proper proofs of loss; that appellant was advised by appellee’s said agents 
that claim blanks would be furnished promptly ,the petition alleged repeated demands 
of said agent for the sickness claim blanks and was advised that same would be 
furnished) ; that as to each of said promises appellee failed and refused to adhere, 
and was then advised that appellee “refused to furnish same, and denied all liability 
in and under said policy or contract of insurance”; that at all times said agents 
(naming them) were duly authorized, empowered, and acting agents, servants, and 
employees of appellee and said transactions were within the actual and apparent 
scope of their authority, and with full and plenary power to so act for appellee. 
Appellant alleged that on numerous days after the 12th day of December, 1932, she 
advised appellee’s collecting agent that she was disabled as alleged and requested 
of him to furnish her with proof of loss blanks for the purpose and with the intent 
of making proper proofs of loss, and that said agent failed and refused to furnish 
blanks, and that the furnishing of said blanks was within said agent’s actual and 
apparent scope of authority; that at all times when appellant made demand of 
said agents for said blanks she also made demand of said agents and each of them 
for $6 due and payable to her from and after the occurrence of her disability, but 
that said request and demand on each occasion were refused. 


Appellant then alleged that by reason of appellee’s refusal to furnish her the 
proof blanks, and appellee’s denial of all liability of, in, and under said policy or 
contract of insurance, appellee has waived the furnishing of due proof of loss 
and/or disability by appellant and is now estopped to interpose as a defense the 
failure of appellant to furnish appellee such proof of loss. 

The petition then alleges, in substance, that on the 14th day of December, 1932, 
and on January 23, 1933, appellant verbally made demand upon appellee insurance 
company, through its agent, naming him, for the amount due and payable under 
the policy contract, but that appellee failed and refused and still fails and refuses 
to pay same or any part thereof, and that by reason thereof appellee is indebted to 
appellant for her damages to the extent and in the amount of such weekly install- 
ments at the rate of $6 per week for the period beginning December 8, and ending 
December 24, 1932, with interest, etc., to and including the date of the trial hereof, 
and for the amount of such installments at the rate of $6 per week for the period 
from and after the 22d day of January, 1933, to and including the date of the trial 
hereof, to the extent but not to exceed 26 weekly installments in one full vear, with 
interest, etc, to the trial hereof; and for the additional sum of the then present 
value as of the date of the trial hereof, of all failure installments of $6 per week 
from and after the date of the trial hereof to and including the period of her life 
expectancy to include but not to exceed 26 weekly installments in any one full year, 
said weekly installments of $6 each to be discounted at the rate of 6 per cent. per 
annum from the date of the trial hereof to the respective maturity dates of each 
of such weekly installments throughout the period of appellant’s life expectancy, 
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which life expectancy is alleged to be 27 years from and after the 23d day of 
January, 1933, and based upon the American Experience Table of Mortality. 

The petition then alleges that by reason and on account of appellee insurance 
company having denied all of its liability “in and under said policy contract of 
insurance, and having failed and refused to adhere to and comply with the terms 
of said contract, or any part thereof, but in all things wholly and completely repu- 
diated and breached each and all of the terms of said insurance contract, appellant is 
entitled to and here and now does now bring this one action to mature the entire con- 
tract on the grounds of breach thereof, and is therefore entitled to recover herein in 
this one proceeding, by reason of such breach, her entire damage amounting to 
such weekly installments at the rate of $6.00 per week for the period from and 
after December 8th, to and including December 24th, 1932, with interest at the 
rate of 6% per annum on each of said weekly installments from the respective due 
dates thereof to and including the date of the trial hereof; and for the amount of 
such weekly installments at the rate of $6.00 per week for the period from and 
after the 22nd day of January, 1933, to and including the date of the trial hereof, 
to the extent, but not to exceed 26 weekly installments in any one full year, with 
interest at the rate of 6% per annum on each of said installments from the respect- 
ive due dates thereof to and including the date of the trial hereof, and, for the addi- 
tional sum of the present value of the future weekly installments of $6.00 each 
from and after the date of the trial hereof to and including the balance of her 
normal life’s expectancy, to the extent but not to exceed 26 weekly installments in 
any one full year, and weekly installments of $6.00 each to be discounted at the 
rate of 6% per annum from and after the date of the trial hereof to the respective 
maturity dates of each weekly installment throughout her entire life’s expectancy 
as aforesaid.” 

The petition then alleged by way of further and additional demand from 
appellee that appellant, through her attorney of record, did, on February 14, 1933, 
make demand of appellee for the amount due and owing under said policy; that in 
reply to said demand appellant’s attorney received from the appellee its written letter 
dated February 15, 1933, advising appellant’s attorney that appellee “denied all 
liability in and under said policy or contract of insurance and further stating that 
it had cancelled said policy,” stating the policy number. The petition makes demand 
of appellee to produce said letter. 

The petition states the date of appellant’s birth to be on the 5th day of October, 
1890, “and that with the exception of being totally and permanently paralyzed with 
total and permanent paralysis, plaintiff (appellant) alleges will continue throughout 
her natural life, her health has not been impaired and that her life’s expectancy will 
not by reason of such paralysis be lessened or shortened.” The petition then at 
length states appellant’s reasonable life’s expectancy to be 27 years, from and after 
the 23d day of January, 1933, the date of the alleged breach of contract. The 
petition alleges that more than 30 days had elapsed since appellant’s demand and 
appellee’s refusal, and that appellant is thereby entitled to an additional 12 per 
centum on the principal amount that may be found to be due and payable; for 6 
per cent. interest on each installment to the date of the trial. 

Appellant alleges that she is entitled to a reasonable attorney’s fee and states 
the amount and for which she asks judgment. 

The petition then, at length, restates the several amounts for which she sues 
as stated above and prays for judgment for said sums. 

Appellant filed a supplemental petition in answer to appellee’s first amended 
original answer. The supplemental petition consisted of general demurrer and 
special exceptions and general denial. 

The trial court sustained appellee’s general demurrer to appellant’s petition, 
and appellant failing to amend, the court dismissed appellant’s cause of action, over- 
ruled appellant’s original and amended motion for a new trial, and appellant duly 
excepted, gave notice, and prosecutes this appeal. : 

Opinion. 


[1] We have concluded that the appellant’s petition sufficiently alleges that at 
the time of the filing of her original petition, appellee had unqualifiedly and posi- 
tively refused to perform the provisions of the whole of the contract insurance 
policy, and that by reason of such refusal and breach of contract, appellant was 
entitled to bring her cause of action to recover for whatever loss she had sustained. 
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[2, 3] The only question we think necessary to discuss, in view of the above 
holding, is whether appellant, in view of the breach of the contract by appellee, has 
a present cause of action for her entire loss by reason of her alleged total and 
permanent disability by reason of her alleged sickness, death, and accident provision 
contained in the insurance policy. Here where the alleged renunciation, breach, 
and cancellation of the contract policy is unqualified in the statements of the 
petition, in considering the sufficiency of the petition as against the general demur- 
rer, we must assume an unqualified renunciation and breach of the policy. 

[4] Proceeding then to consider the effect of the renunciation of liability on 
the part of appellee and its refusal to pay any part or portion of its liability under 
the policy as appellant has stated the provision of the policy to be, that is, that 
appellee thereby insured appellant against sickness, death, and/or accident, and pro- 
viding for the payment of the alleged sum of $6 per week, from and after the date 
of the alleged total disability by reason of sickness appellant’s total disability by 
reason of sickness having been sufficiently alleged, the question of the liability of 
appellee seems to be whether appellee’s' present liability is for the weekly payments 
as they became due, or whether appellee’s present liability is to be computed on the 
present value of appellant’s life expectancy of 27 years based upon the American 
Experience Table of Mortality, as stated in the petition. 

Appellant elected to treat the contract policy as wholly breached and brought 
this action for her alleged loss or damages by reason thereof. 


In Pollack v. Pollack (Tex. Civ. App.) reported in 23 S.W.(2d) 890, 39 
S.W.(2d) 853, and 46 S.W.(2d) 292, in the last two references by the Commission 
of Appeals, and the recommendation of the Commission adopted by the Supreme 
Court, we think the question presented here is fully settled for this state. We 
think the holding there made applies to the facts of this case. We refer to the 
case for a statement of the facts. It is there held that Henry Pollack (the defend- 
ant) having not only failed and refused to meet the monthly payments due on the 
contract, but, on the other hand, having absolutely repudiated the obligation, all 
without just excuse. has breached the contract, and therefore “Charles Pollack 
(the plaintiff) is entitled to maintain his action in damages at once for the entire 
breach, and is entitled to one suit to receive in damages the present value of all 
that he would have received if the contract had been performed, and he is not com- 
pelled *o resort to repeated suits to recover the monthly payments,” and referred 
to many cases both state and federal as so holding. The court then reviews some 
of the cases and holds with approval the statement in Pierce v. Tenn. C., I. & R. 
Co., 173 U. S. 1, 19'S. Ct. 335, 43 L. Ed. 591, to the effect that the recent tendency 
of judicial decisions in this ccuntry. in actions of contract as well as in actions of 
tort, has been towards allowing entire damages to be recovered, once for all, in a 
single action and thus avoiding the embarrassment and annoyance of repeated 
litigation, and based on the life expectancy. 

Texas Jurisprudence, vol. 10, at page 449, announces the rule to be that a 
positive and absolute refusal by one party to perform is in itself a breach of the 
contract, and gives the other party an immediate right of action. 

[5] The petition states that appellant is totally and permanently paralyzed, but 
otherwise is in good health, and states her life expectancy as in, the mortality table 
referred to. 

Appellee suggests that appellant’s petition having shown on its face that she 
was permanently paralyzed, no measure of damages could be pleaded on a life 
expectancy of a person not in good health. The Austin Court of Civil Appeals, in 
Huey v. American Nat. Ins. Co., 45 S.W.(2d) 340, 344, said that the table of mor- 
tality could apply only to those in good health, and not to persons permanently 
mjured. But that goes only, if at all, to the method of proof on the trial. Appel- 
lant alleged her life expectancy to be 27 years. We are not concerned here on the 
character of proof necessary to establish any fact alleged. But see San Antonio & 
A. P. Ry. Co. v. Bennett, 76 Tex. 151, 13 S. W. 319: Pecos & N. T. Ry. Co. v. Wil- 
liams, 34 Tex. Civ. App. 100, 78 S. W. 5, where it is said that the fact that the per- 
son referred to was in poor health does not render the mortality tables incompetent, 
but simply attacks the force and weight to be attached to it: that the objection goes 
to the weight and not to the admissibility of the tables. 

A writ was granted in the Huey Case referred to above, and the case was 
reversed and judgment rendered, but in the discussion of the case no reference 
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is made to the above holding of the Court of Civil Appeals (Tex. Com. App.) 
66 S. W.(2d) 690. 

We think the petition is sufficient as against a general demurrer. 

The case is reversed and remanded. 
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FIRE 


UNITED STATES FIRE LNS. CO. OF NEW YORK vy. WOOTEN. No. 3615. 
Circuit Court of Appeals, Fourth Circuit. June 11, 1934. 
71 Federai Reporter (2d) 580. 
1. INSURANCE. 


As regards right to 1eformation, agent for purchaser of insured premises 
at foreclosure sale could rightfully rely on assurance of insurer’s agent that 
fire policies, in first mortgagee’s possession, had been duly transferred to such 
purchaser, where agent intended to make transfer but inadvertently omitted to 
mail necessary indorsement to first mortgagee. 

(For other cases, see Insurance, Dec. Dig. § 143[8].) 

2. INSURANCE. 

Where insurer’s agent, believing that fire policies in first mortgagee’s pos- 
session had been duly transferred to purchaser of insured premises at foreclosure 
sale, assured purchaser’s agent that such transfer had been effected, but inadver- 
tently omitted to mail necessary indorsement to first mortgagee, mutual mistake 
entitled purchaser to reformation after loss. 


(For other cases, see Insurance, Dec. Dig. § 143[3].) 
3. INSURANCE. 

In suit after loss to reform fire policies because of mutual mistake, allowing 
interest on judgment against insurer before date of decree of reformation held 
not abuse of discretion. 

(For other cases, see Insurance, Dec. Dig. § 598.) 


Appeal from the District Court of the United States for the Eastern District 
of South Carolina, at Columbia, in Equity. 

Suit by Prudie H. Wooten against the United States Fire Insurance Com- 
pany of New York. Decree for plaintiff, and defendant appeals. 

Affirmed. 


Julius C. Smith, of Greensboro, N. C., and Alva M. Lumpkin, of Columbia, 
S. C. (Smith, Wharton & Hudgins, of Greensboro, N. C., and Thomas, Lumpkin 
& Cain, of Columbia, S. C., on the brief), for appellant. 


C. T. Graydon and Edward W. Mullins, both of Columbia, S. C. (Nelson & 
Mullins, of Columbia, S. C., on the brief), for appellee. 

Before Parker, Northcott, and Soper, Circuit Judges. 

Nortucort, Circuit Judge. 

This is a suit in equity brought in the court of common pleas for Richland 
county, S. C., by the appellee (herein referred to as the plaintiff) and removed 
by the appellant (herein referred to as the defendant) to the District Court of 
the United States for the Eastern District of South Carolina. After the taking 
of evidence by a special referee, the court below made a detailed finding of 
facts and gave his conclusions of law, granting the plaintiff the relief prayed for 
and giving judgment against the defendant in the sum of $11,000, with interest 
from the 17th day of February, 1931, from which action this appeal was brought. 

The plaintiff is a citizen of the state of South Carolina, and a resident of 
Columbia, in the Eastern District of said state. The defendant is a corporation 
created under the laws of the state of New York and a citizen of that state. 
The defendant issued three fire insurance policies, one for $5,000 on March 19, 
1930, one for $4,000 on April 23, 1930, and one for $2,000 on August 29, 1930, 
covering a hotel building (including furniture and fixtures) in Hendersonville, 
N. C., known as the Terrace Hotel. The said policies were written in the 
name of the Vircar Realty Corporation, the owner of the property at the time 
of the policies, and each policy contained a standard mortgage clause in favor 
of the Virginia Trust Company as first mortgagee, G. H. Ballentine, trustee for 
E. B. Wooten, as second mortgagee, and E. W. Eubanks and G. E. Shipman, 
trustees, as third mortgagees 

All of the said: policies contained the usual terms and conditions of the 
standard form of policy in force in the state of North Carolina. The said policies 
of insurance provide, among other things, as follows: “This entire policy shall 
be void, unless otherwise provided by agreement in writing hereto, (a) if the 
interest of the insured be other than unconditional and sole ownership; or (b> 
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if the subject of insurance be a building on ground not owned by the insured in 
fee simple; or (c) if, with the knowledge of the insured, foreclosure proceedings 
be commenced or notice given of sale of any property insured hereunder by 
reason of any mortgage or trust deed; or (d) if any change other than by the 
death of an insured, take place in the interest, title or possession of the subject 
of insurance (except change of occupants without increase of hazard); or (e) 
if this policy be assigned before a loss.” 

The said policies also provide: “Waiver. No one shall have power to waive 
any provision or condition of this policy except such as by the terms of this 
policy may be the subject of agreement added hereto, nor shall any such pro- 
vision or condition be held to be waived unless such waiver shall be in writing 
added hereto, nor shall any provision or condition of this policy, or any fore- 
feiture, be held to be waived by any requirement, act or proceeding on the part 
of this Company relating to appraisal or to any examination herein provided 
for; nor shall any privilege or permission affecting the insurance hereunder 
exist or be claimed by the insured unless granted herein or by rider added 
hereto.” 

About May, 1930, the Vircar Realty Company notified E. B. Wooten (who 
formerly owned the property) that they would not be responsible for any 
renewals of insurance, or any other charges against the property. 

Some time about the Ist of July, 1930, the Vircar Realty Company offered 
to deed the property in question to E. B. Wooten or his wife, Prudie H. Wooten 
(the plaintiff herein), which fact was communicated to the defendant’s agent, 
Morrow, by Vircar Realty Company and by Morrow to one Colquitt, a special 
agent for the defendant company. It developed, however, that there were 
certain judgments and other liens outstanding against the Vircar Realty Com- 
pany, and for this reason Wooten and his wife were advised not to accept a deed 
to the property. 

After the Vircar Realty Company had advised the Wootens that they were 
willing to deed the property back to them, and, after the Vircar Realty Com- 
pany knew that the Wootens might not be in position to take a deed on account 
of the outstanding liens against the property, the Vircar Realty Company wrote 
a letter on July 25, 1930, to Morrow, as agent for the defendant company, 
advising him in effect that they had no further interest in the property, and 
authorized and empowered him to do any and all things necessary to make the 
proper transfer of the insurance to Wooten or his wife when the transfer of the 
title to the property to them, or either of them, had been completed. 

About September, 1930, a proceeding was brought to foreclose the deed 
of trust held by Ballentine as trustee for E. B. Wooten. Morrow, the agent 
of the defendant at Hendersonville, N. C., was fully advised of these foreclosure 
proceedings and advised Colquitt, the special agent of the defendant, of the 
toreclosure proceedings and the fact that the title to the property would even- 
tually vest in either Wooten or his wife. 

On November 20, 1930, a sale of the property was made under the deed of 
trust. It appears that Prudic H. Wooten had furnished the money to pay some 
‘nstallments due on the mortgage to Vigrinia Trust Company, and also to pay 
past-due taxes and other charges against the property. At this sale the property 
was bid in by Prudie H. Wooten, and the title to the same was made to her. 

Under the law of North Carolina, a ten-day period had to elapse before the 
actual deed could be made to Prudie H. Wooten, the purchaser at the fore- 
closure sale. 

The deed was delivered to Wooten (for his wife) on December 4, 1930, and 
was carried by him to the ofiice of Morrow, the agent, who handed it back to 
him to be recorded, and it was subsequently, on the same day, redelivered by 
Wooten to Morrow after the same had been properly recorded. 

On the same day that the deed was delivered to Morrow, that is, on Decem- 
ber 4, 1930, Wooten requested Morrow to transfer the insurance policies then 
existing on the hotel property (including the policies involved in this suit) to the 
plaintiff, Prudie H. Wooten, as she had then acquired title to the property. 
Morrow assured him that the policies would be transferred to Prudie H. Wooten 
and everything would be done that was necessary to protect her. All of the 
interested parties, that is to say, the Wootens, the Vircar Realty Company, and 
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Morrow, the defendant's agent, contemplated that the insurance would be 
transferred to the Wootens as soon as the title to the property passed to them, 
or either of them. 

On December 5, 1930, Wooten called on Morrow at his office and requested 
him to prepare an itcmized statement showing the amount of premiums due on 
the policies covering the hotel property. At this time, after some discussion, it 
was decided between Morrow and Wooten that $10,000 of the insurance then 
carried on the hotel would be dropped, leaving the insurance in force amounting 
to approximately $70,000, including the policies involved in this suit. 

During the summer of the year 1930 certain moneys, being the proceeds 
of rents derived from the property came into the hands of Morrow, and he 
applied the same to the payment of certain insurance premiums and other 
charges against the property, including two of the policies here in question. 
The remaining policy was listed, among others, on the bill rendered by Morrow 
to Wooten, for Prudie H. Wooten, on December 6, 1930, and Wooten paid this 
bill cut of money furnished by Prudie H. Wooten; the amount of the bill being 
approximately $1,350. When this bill was paid, the defendant company had 
received all the premiums due on all three policies here involved. 

When Wooten paid Morrow the bill for insurance premiums, he asked Mor- 
row if he (Morrow) had made the necessary indorsements on the policies to 
transfer the ownership to Prudie H. Wooten, the plaintiff herein, and he was 
«zssured by Morrow that this had been done, and that in fact everything had 
been done that was necessary to transfer the insurance to Mrs. Wooten, and 
that Mrs. Wooten was fully covered. Wooten, as the agent for the plaintiff, 
Prudie H. Wooten, relied upon these statements and representations made by 
the defendant’s agent, and returned to his home in Columbia, S. C., in the belief 
that the property of his wife, the plaintiff herein, was covered by the three 
policies of the defendant company above mentioned. 

During the time that Wooten was negotiating with Morrow for the transfer 
of the policies to his wife (and in fact ever since the policies had been issued), 
they were in the possession of the Virginia Trust Company at Richmond, Va., 
which company held a first mortgage covering the insured property. When 
Wooten requested that the policies be transferred to his wife, Morrow intended 
to make out a rider or indorsement consenting to the transfer of ownership to 
Mrs. Wooten. The usual practice in Morrow’s office was, where the policies 
were held by a mortgagee, such as the Virginia Trust Company, to mail the 
original of the indorsement to the mortgagee to be attached to the policy, a 
copy to the company’s principal office in North Carolina, which was located at 
Durham, N. C., and a copy would be retained by the local agency, and in no 
event were the Wootens to receive a copy of the indorsement. At the time 
Wooten requested the change to be made, the papers were put on the desk of 
one Staten, an employee of Morrow, for the purpose of making the necessary 
transfer or indorsement, and, when Morrow advised Wooten that the proper 
indorsements for change of ownership to Mrs. Wooten had been made, he 
thought that the same had been done. Just about this time Morrow’s offices 
were moved, and in the confusion incident to moving both he and Staten over- 
looked the fact that the indorsements had not been mailed out, and the error 
was not discovered until after the fire on December 17, 1930. 


J. C. Morrow Agency had full power and authority to consent on behalf of 
the defendant company to a transfer of ownership by written indorsement, and 
the said agency of the defendant agreed with plaintiff's agent to transfer by 
proper written indorsement the policies of insurance from the Vircar Realty 
Company to Prudie H. Wooten. The only reason that the indorsements were 
not made in the customary manner was entirely through an oversight and 


mistake on the part of the said agency, and this mistake was not discovered 
until after the fire. 


[1] Where a policy was in the possession of a mortgagee, such as the Vir- 
ginia Trust Company, it was not Morrow’s custom to furnish the owner of the 
property with a copy of the consent of the insurance company to a transfer of the 
ownership, and, when he agreed to effect the transfer of the policies to the 
plaintiff, he did not intend to mail a copy of the indorsement to the plaintiff = 
her agent, nor did they expect to receive such a copy. Wooten, as agent tor the 
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plaintiff, did everything that a person in his circumstances could reasonably have 
been expected to do, and he had the right to rely on the assurance of the agent 
that the transfer of the insurance to Mrs. Wooten had been effected. 

The property covered by said insurance policies was totally destroyed by fire 
on December 17, 1930. The plaintiff herein filed with the defendant due proof of 
loss. 

The defendant denied liability before suit was brought, and continues to deny 
liability. At the hearing before the lower court, no contention was made that 
the plaintiff was not entitled to recover the full amount of each policy, if the 
company was liable at all. Its defense went to the question of liability, not the 
amount of loss. The court found that the actual value of the property in question 
at the time of the fire was $100,000. 

A full discussion of the principles governing the questions here presented will 
be found in an able decision by Judge Groner speaking for this court, in Hutch- 
ings et al. v. Caledonian Insurance Company, 35 F.(2d) 309. In the Hutchings 
Case will be found a review of the authorities, and we reached the conclusion 
that a mutual mistake of the insured and agent for the insurer in believing that 
the insurance policy had been transferred, in accordance with request therefor, 
warranted reformation, in order to show true intent and meaning of parties, after 
loss occurred. 

In Great American Insurance Company v. Johnson et al., 25 F.(2d) 847, in 
an opinion by Judge Parker, this court held that issuance and delivery of a fire 
insurance policy, insuring in the name of wrong owners pursuant to erroneous 
information, was the result of a mutual mistake, and entitled owner, in equity, to 
reformation of policy and decree enforcing it as reformed. 

[2] A study of the facts in the instant case bring it squarely within the doc- 
trine laid down by these two decisions of this court. The insurance agent was 
selected by the defendant company, and held out to the public as its agent having 
authority to represent it. The defendant company vouched to the public for the 
reliability of its agent, and it is admitted that, had the agent done what he agreed 
to do and what he said he had done, and what in fact he thought had been done 
by an employee in his office, the defendant company, in the absence of immediate 
notice of cancellation, would have been responsible for the loss: in addition to 
this, another agent of the defendant, a special agent with supervisory authority 
over local agents, was given, in advance, information as to the proposed transfer 
of title and insurance, and Morrow testified that the agent approved of the 
course intended to be pursued. Had there been no foreclosure before the fire, 
the husband of the plaintiff would have benefited by the payment of the loss under 
the standard mortgage clause. 

The plaintiff, acting through her husband as agent, did everything that an 
ordinarily prudent person could or would have done under the circumstances. 
The policies of insurance upon which the indorsements were to be made were not 
in the possession of the plaintiff, but were in the possession of the mortgagee, 
and a sending of the promised indorsements to the holders of the policies would 
have bound the company. This the agent of the company said he would do, and, 
upon later inquiry, said he had done, and there was nothing more the agent of 
the plaintiff could do. Certainly the equities are all with the plaintiff. 

Attorneys for the defendant rely upon the decision of this court in Surratt 
et al. v. Fire Ass’n of Philadelphia et al. 43 F.(2d) 467, 470, but that case is 
easily distinguished, as there the agreement was, in the language of the court: 
“* * * Not to make the indorsement forthwith, but only after the deal should 
be consummated; and there was no agreement whatever to transfer the insurance 
to Mrs. Surratt, who was the owner of the property when the fire occurred.” 

Here the agreement was to make the indorsements forthwith and was to 
transfer the insurance to the plaintiff. 

[3] It is contended on behalf of the defendant that the court below erred in 
allowing interest on the judgment before the date of the decree reforming the 
policy, but we are of the opinion that the action of the court was correct. 

“When necessary in order to arrive at fair compensation, the court in the 
exercise of a sound discretion may include interest or its equivalent as an element 
of damages.’ Miller v. Robertson, 266 U. S. 243, 257-259, 45 S. Ct. 73, 78, 69 
L. Ed. 265, 275, and cases cited. See, also, Standard Oil Co. v. United States, 
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267 U.S. 76, 79, 45 S. Ct. 211, 69 L. Ed. 519, 521; Bernhard v. Rochester German 
Ins. Co., 79 Conn. 388, 397, 65 A. 134, 8 Ann. Cas. 298. Under the facts disclosed 
by the record, the principles established by these decisions fully justified the 
allowance of interest made by the district court in this case.” Concordia Ins. Co. 
v. School District, 282 U. S. 545, 51 S. Ct. 275, 278, 75 L. Ed. 528. 

The decree of the Court below is accordingly affirmed. 


FIDELITY-PHENIX FIRE INS. CO. v. HAYWOOD et al. No. 6436. 
Circuit Court of Appeals, Sixth Circuit. June 29, 1934. 
71 Federal Reporter (2d) 834. 
4. INSURANCE. 


Reasonable limitation on time for furnishing proof of loss under fire policy 
is valid, and compliance therewith is condition precedent to recovery. 

(For other cases, see Insurance, Dec. Dig. § 539[5].) 

5. INSURANCE. . oe 

Compliance with policy requiring proof of loss within 60 days after fire and 
barring suits “until” compliance with all requirements held condition precedent to 
recovery, unless waived, and use of word “until” did not permit furnishing of 
proof at any time before suit. 

(For other cases, see Insurance, Dec. Dig. § 539[5].) 

7. INSURANCE. . es 

Provision of policy requiring proof of loss within 60 days after fire held 
waived where insurer’s local agent, before 60-day period expired, notified insured 
that because of lack of insurable interest policy was canceled as of date issued. 

(For other cases, see Insurance, Dec. Dig. § 559[1].) 

8. INSURANCE. 7 ; 

Stipulation in fire policy requiring waiver to be written on or attached to 
policy refers to provisions constituting pert of contract, and is inapplicable 
to waiver, after loss, of stipulations respecting things to be done after loss as 
prerequisite to adjustment and payment. 

(For other cases, see Insurance, Dec. Dig. § 558[1].) 

9. INSURANCE. 

Insurer asserting cancellation of fire policy by it could not deny local agent's 
authority to send notice of cancellation and specify reasons therefor, as regards 
waiver of proof of loss. 

(For other cases, see Insurance, Dec. Dig. § 556[1].) 

11. INSURANCE. 

In action by court commissioner and by insured who had purchased property 
at commissioner’s sale, insurer, being liable for full amount of fire policy, could 
not urge questions concerning existence or extent of commissioner’s lien but, 1! 
in doubt, could pay money into court. 

(For other cases, see Insurance, Dec. Dig. § 615.) 

Appeal from the District Court of the United States for the Western District 
of Kentucky; Charles I. Dawson, Judge. ; 

Action by R. F. Haywood and another against the Fidelity-Phenix Fire Insur- 
ance Company. Judgment for plaintiffs, and defendant appeals. 

Affirmed. 

_ T. M. Galphin, Jr., of Louisville, Ky. (Gordon, Laurent & Ogden, of Louis- 
ville, Ky., on the brief), for appellant. 

P. S. Bradford, of Columbus, Ohio (Thos. C. Fisher, of Louisville, Ky.. on 
the brief) for appellees. 

Before Hicks and Simons, Circuit Judges, and Nevin, District Judge. 

Simons, Circuit Judge. 

From a judgment on a fire insurance policy jointly recovered by the appellees, 
the appellant insurer appeals. The appellee Haywood is the insured named in the 
policy, and by the standard mortgage clause attached thereto the loss was payable 
to “W. L. Dawson, mortgagee or trustee, as his interest may appear.” 

The suit was defended on the ground that the assured was not the sole and 
unconditional owner in fee simple of the insured property, as he was required 
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to be under the terms of the policy; that Dawson was neither a mortgagee nor 
trustee, but simply an agent of the court to conduct the sale, and having no lien 
upon the property; that proofs of loss were not furnished within sixty days of 
the date of the fire, as required; that if Dawson is entitled to recover at all he 
may recover only the amount of the bid by Haywood at the sale, and not the 
face of the policy, and upon such recovery the insurer would be entitled to be 
subrogated to his lien. The plaintiffs in response to such defenses assert Hay- 
wood’s equitable ownership of the property insured, Dawson’s lien as master 
commissioner, a waiver of the proof of loss by the denial of all liability on the 
part of the insurer, and a waiver of all defenses by the insurer’s acceptance of 
premiums after the fire. 

In so far as the facts are undisputed, they follow: To settle an estate a 
number of parcels of real estate were offered for sale under a judgment of the 
circuit court of Oldham county, Ky., by Dawson, its master commissioner. The 
judgment provided that the property might be sold on terms, the purchaser in that 
event to be required to execute a bond for the purchase price, with reservation 
of lien as additional security. Haywood was the highest bidder on three tracts, 
including that on which the insured building was situated. He tendered bonds 
as required, but the commissioner declined to approve them because of insufticient 
surety. Thereafter, and while his status as bidder remainder unchanged, he took 
out the policy here in question in the sum of $4,500, though his bid was $2,350. 
On October 25, 1931, the building on the property was destroyed by fire. Two 
days later the commissioner made his report to the court, advising it of his 
refusal to approve the bonds. Haywood moved to confirm the sale. His motion 
was continued to the February term of court by an order reciting that Haywood 
would be given until that term to execute sufficient bonds. On February 25, 1932, 
and after suit on the policy was begun, the commissioner’s report of sale was 
confirmed, and the original purchase money bonds approved. 

The facts above recited are covered by a stipulation, which reserved to the 
parties the right to object to the competency and relevancy of the facts therein 
stated. In pursuance of such reservation, the appellant excepted to the recitals 
which relate to the confirmation of sale, and execution of deed to Haywood, 


because they dealt with circumstances occurring after the loss and following the 
commencement of the instant suit. 


The first question to be determined is whether Haywood had such insurable 
interest in the property as was required by the policy. The insurance contract 
contains the following provision: “This entire policy, unless otherwise provided 
by agreement endorsed hereon or added hereto, shall be void * * * if the interest 
of the insured be other than unconditional and sole ownership; or if the subject 
of insurance be a building on ground not owned by the assured in fee simple. 
** *” To satisfy the requirement that the insured must be an unconditional 
and sole owner of the insured property under clauses identical with or similar 
to the above, it has been held that legal ownership is not required, equitable 
ownership being sufficient, Royal Insurance Co. v. Bailey, 35 F.(2d) 916 (C. C. A. 
6); Milwaukee Mechanics’ Insurance Co. v. Rhea & Son, 123 F. 9 (C. C. A. 6); 
Alliance Insurance Co. v. Enders, 293 F. 485 (C. C. A. 9), and this in fact 
appears to be conceded. 


[4-5] The policy provides that if fire occurs the insured shall give imme- 
diate notice of loss in writing to the company, and: “Within sixty days after the 
fire, unless such time is extended in writing by this company, shall render a 
statement to this company, signed and sworn to by the said insured,” etc. It also 
provides that: “No suit for the recovery of any claim shall be sustainable until 
after full compliance by the insured with all the foregoing requirements or unless 
commenced within twelve months next after the fire.” The District Judge con- 
cluded as a matter of law that because of the absence of a forfeiture clause, and 
because the policy provided that no suit or action should be sustainable unzil after 
full compliance by the insured with all requirements, the failure to make proof of 
loss within the time prescribed did not defeat recovery, but simply suspended the 
tight to bring suit until proof of loss had been made. With this conclusion we do 
not agree. Limitations such as this, if reasonable, are valid, and compliance there- 
with is a condition precedent to the enforcement of the policy. Callen v. Massa- 
chusetts Protective Association, 24 F.(2d) 694 (C. C. A. 8); Metropolitan Cas- 
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ualty Insurance Co. v. Johnston, 247 F. 65 (C. C. A. 3); Maryland Casualty Co. 
v. Massey, 38 F.(2d) 724, 71 A. L. R. 1428 (C. C. A. 6); Niagara Fire Insurance 
Co. v. Pospisil, 52 F.(2d) 709, 79 A. L. R. 404 (C. C. A. 8). The contention that 
the use of the word “until” permits the filing of proofs of loss at any time 
before suit, was specifically’ rejected in the last of the cases cited, and we think 
rightly so. We agree with the opinion therein holding that such interpretation 
robs the limitation as to time within which proofs of loss must be made of any 
significance whatever. The question being one of general law, we are not thereon 
governed by the hoidings of the courts of Kentucky, but follow our own and other 
federal decisions. 

[7, 8] Notwithstanding our disagreement with the court below as to the 
interpretation of the policy with respect to the time for filing proofs of loss, we 
nevertheless agree with its conclusion that the requirement of the policy was 
waived. The loss occurred on October 25, 1931. On December 16, 1931, the locai 
agent of the insurer by registered letter notified Haywood that his policy was 
canceled as of the date issued, for the reason that neither at that time nor since 
was the title to the property, either equitable or legal, vested in him. Clearly this 
was a repudiation of liability, and if authorized by the insurer, rendered it futile 
under familiar principles for the insured to file the required proofs. The only 
question that is open with respect to waiver is whether the agent was authorized 
to represent the company in denying liability. The stipulation contained in the pol- 
icy that a waiver to be effective must be written upon or attached to the policy 
does not stand in the way, for it is settled that such stipulation has reference to 
those provisions and conditions which constitute part of the contract of insurance, 
and does not apply to a waiver after the loss occurs, of stipulations in respect of 
things to be done subsequent to the loss as prerequisite to adjustment and pay- 
ment. Concordia Insurance Co. v. Schoo! District, 282 U. S. 545, 551, 51 S. Ct. 275, 
75 L. Ed. 528; Continental Insurance Co. v. Fortner, 25 F.(2d) 398, 401 (C. C. A. 
6). 

{9, 10] We come then to the somewhat narrow question as to the authority of 
the local agent to bind the insurer by a denial of liability. The evidence of the 
agent Rieger was that he was authorized to solicit business, issue policies, and 
collect premiums. Clearly this authority does not include adjustments of loss. The 
adjuster was Harrison. Harrison did not deny liability, although he refused to fur- 
nish the assured with proof of loss forms. We do not, however, base our conclu- 
sion as to waiver upon any acts of Harrison. It was Rieger, however, who returned 
the premium, and notified the assured of the cancellation of his policy. Such acts 
are not ordinarily within the authority of one employed to solicit business. The 
authority to cancel a policy, and the statement of the reasons for such canceila- 
tion, are inseparably associated. The inference is inescapable that Rieger had either 
general authority to cancel policies for the reasons given or was expressly 
empowered to do so in the instant case. Aside from this the insurer asserts the 
cancellation of the policy by it. It cannot now deny its agent’s authority to send 
the notice of cancellation, nor to specify the reasons upon which such cancellation 
was based, and this is in our view equivalent to a complete denial of liability. It 
would be indeed difficult to distinguish between a notice to cancel after loss and 
refusal to pay, and in so far as waiver may be based on factual issues, the court’s 
findings are conclusive; both parties having moved for directed verdict. 

[11] Holding as we do that Haywood had an insurable interest within the 
terms of the policy, and that proofs of loss were waived by an agent of the com- 
pany having sufficient authority so to do, we see no occasion for discussing ques- 
tions relating to the existence of or extent of Dawson’s lien. The insurer being 
liable for the full amount of the policy is not concerned with the respective inter- 
ests of the plaintiffs in the judgment. If it is in any doubt as to whether it may 
safely pay the judgment to either or both parties, it can protect itself by paying 
the money into the registry of the court. 

The judgment below is affirmed. 
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NATIONAL RESERVE INS. CO. OF ILLINOIS v. SCUDDER et al. No. 7298. 
Circuit Court of Appeals, Ninth Circuit. June 15, 1934. 
71 Federal Reporter (2d) 884. 
4. INSURANCE. 


Where insurer’s agent admitted that partners may have told him to write their 
names in fire policy, which agent wrote in name of wife of one of partners, and 
partners, because of failure to read policy, did not learn of mistake until after loss 
occurred, there was “mutual mistake” authorizing reformation of policy. 

(For other cases, see Insurance, Dec. Dig. § 143[3].) 

6. INSURANCE. 

Insured’s mere failure to examine fire policy does not constitute such negligence 
or laches as will bar reformation after loss. 

(For other cases, see Insurance, Dec. Dig. § 143[8].) 

8. INSURANCE. 

Knowledge of agent who wrote fire policy that insured building was located 
on leased ground held imputable to insurer, causing waiver of policy provision 
avoiding policy if building insured was on ground not owned by insured in fee 
simple. 

(For other cases, see Insurance, Dec. Dig. § 378[1].) 

9. INSURANCE. 

Under fire policy providing that insurer should not be liable for loss or dam- 
age to property “while” incumbered by chattel mortgage, payment of chattel mort- 
gage before loss replaced property under protection of policy, though mortgage 
remained of record at time of loss. 

The word “while” in the policy meant that the policy should be 
ineffective only during existence of chattel mortgage. 

(For other cases, see Insurance, Dec. Dig. § 330[4].) 

14. INSURANCE. 

General rule is that interest is not recoverable until loss is payable under fire 
policy. 

(For other cases, see Insurance, Dec. Dig. § 598.) 

15. INSURANCE. 

Where parties disagreed as to amount payable under fire policy, interest was 
recoverable from date of appraisal under policy, not date of fire. 

(For other cases, see Insurance, Dec. Dig. § 598.) 

Appeal from the District Court of the United States for the Northern District 
of California, Northern Division; Frank H. Kerrigan, Judge. | 

Suit by W. C. Scudder and another, copartners doing business as Cherry Hill 
Packing Company, and individually, against National Reserve Insurance Company 
of Illinois. Decree for plaintiffs, and defendant appeals. 

Modified and, as so modiled, affirmed. 

Redman, Alexander & Bacon and R. P. Wisecarver, all of San Francisco, Cal., 
for appellant. 

Butler, Van Dyke & Harris and Hugh J. Strachan, all of Sacramento, Cal., for 
appellees. 

Before Wilbur and Sawtelle, Circuit Judges, and Norcross, District Judge. 

SAWTELLE, Circuit Judge. 

_ This was a suit to reform a policy of fire insurance issued by appellant, de- 
fendant below, and to recover thereon the sum of $5,000. The complaint alleges 
that on November 23, 1927, the plaintiffs, W. C. Scudder and S. C. Blanchard, co- 
partners operating a fruit packing establishment at Fair Oaks, Cal., applied to G. 
C. Hubbell, local agent of the defendant insurance company, for a policy of fire 
insurance, in the amount of $5,000, on a fruit packing building owned by the plain- 
tiffs at Fair Oaks. Insurance of $4,000 was to be placed upon the building and 
$1,000 on the machinery and equipment therein. It is alleged that the application 
tor insurance was made verbally to said Hubbell, with the request that the insur- 
ance be written in the names of the plaintiffs, and that thereafter the policy was 
issued by the defendant company, but it was by ‘mistake written in the name of 
Mrs. S. C. Blanchard, the wife of one of the plaintiffs. Plaintiffs then allege that 
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they did not examine the policy and did not know that it was written in the name 
of Mrs. Blanchard, but believed that it had been issued in their names, as requested, 
and did not learn that it had not been so issued until November, 1930, when the 
property was destroyed by fire. 

The insurance company refused to pay the loss, claiming that the negligence of 
plaintiffs in failing to examine the policy had caused it to accept reinsurance of the 
same risk from another company, to its prejudice and damage. This defense was 
also set up in the answer in opposition to the prayer for reformation. Defendant 
also alleged that the policy was issued in the name of Mrs. Blanchard in accordance 
with the application therefor. The answer also set up as an affirmative defense that 
the policy was void (1) because the insured property was located upon leased 
ground, and (2) because the property was incumbered by a chattel mortgage, con- 
trary to provisions of the policy. 

The court found generally in favor of the plaintiffs and decreed that the policy 
be reformed, as follows: “(a) To show that W. C. Scudder and S. C. Blanchard 
were the sole and unconditional owners of the property insured, and were and are 
the insured under the policy, in the place and stead of the defendant, Mrs. S. C. 
Blanchard, and (b) To show that the buildings and property insured were on leased 
ground, and that the defendant had waived the provisions of said policy reading as 
follows: ‘This entire policy shall be void * * * (c) if the subject of insurance be 
a building on ground not owned by the insured in fee simple * * *’.” 

It was stipulated “that if plaintiff is entitled to recover, the total amount re- 
coverable is $3319.39.” 

Appellant contends that the court erred in allowing a reformation of the policy, 
“because there was no clear and satisfactory evidence of a mutual mistake justifying 
a revision; that the mistake, if any, was not a mutual mistake and was caused by 
the negligence of the plaintiffs themselves; that the plaintiffs were guility of laches 
and negligence in not discovering it and calling it to the attention of appellant, and 
further that the appellant has been damaged and prejudiced by the negligence and 
laches of the plaintiffs.” 

[4] It is also true that where mistake alone is relied on as a ground for re- 
formation, the mistake must be mutual; that is, shared by both parties. 53 C. J. 
945, § 60. We are of opinion that. the mistake in this case was mutual. The mis- 
take on the part of Hubbell seems. quite clear. He admitted as much in his testi- 
mony, when he said that the partners may have told him to write the policy in 
their names, “but evidently I thought differently and put it in her name.” The 
partners were acting under a mistaken belief that the policy had been issued in 


their names, as requested, which mistake they did not learn of until after the loss 
occurred. 


[6] It must be conceded that mere failure to examine a policy does not consti- 
tute such negligence or laches as will bar reformation. See 26 C. J. 106, 107, § 105; 
Home Ins. Co. v. Sullivan Machinery Co. (C. C. A. 10) 64 F.(2d) 765, 767. But 
it is contended that the negligence of appellees in this respect resulted in prejudice 
and damage to appellant, and that reformation should therefore be denied. As 
stated in the brief, appellant’s position is as follows: “Appellant has been damaged 
in the sum of $1,000 by the neglect of plaintiffs to read their policy—to at least look 
at their policy and see to whom it is issued—and to call the mistake (if there was 
a mistake) to the attention of appellant so that the policy could be correctly writ- 
ten and to have thereby prevented appellant from innocently and unknowingly ac- 
cepting reinsurance from another company upon the identical risk after it had ta- 
ken the precaution to reinsure its direct line of insurance from $5,000 down to a 
net of $1,500. When the fire occurred your appellant was damaged to the extent 
of $1,000 by having the pyramided insurance upon the same exposure.” 


We fail to see how appellant can complain of the negligence of appellees in 
failing to read the policy, or how any negligence on the part of appellees can be 
said to have resulted in prejudice to appellant. On the contrary, it appears that 
any prejudice suffered by appellant resulted from its own negligence. As we 
have seen, the mistake in the name of the assured under the policy was the 
mistake of Hubbell, appellant’s agent. Likewise, it would appear that appellant 
was negligent in failing to notice the similarity of names and, in particular, the 
identity of the risk at the time it accepted the reinsurance, especially in view 
of the fact that the company from which appellant accepted reinsurance of the 
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risk has “the same Home Office and the same management” as the appellant 
company, “and they exchange business back and forth.” Under such circum- 
stances, it would appear that appellant’s own negligence in failing to notice the 
identity of the risk insured was the cause of the pyramided liability, rather than 
any negligence on the part of appellees in failing to read the policy when it was 
issued and delivered to them. We might also add that the policy was handed 
to appellees together with other papers by Hubbell, at his bank, and no mention 
was made of the insurance. 

[8] Appellant also seeks to avoid liability under the policy because the prop- 
erty was located upon leased ground, contrary to a provision of the policy avoid- 
ing it “if the subject of insurance be a building on ground not owned by the 
insured in fee simple.” However, appellant’s agent Hubbell admitted that he knew 
the property was located upon leased ground. His knowledge was imputed to appel- 
lant. Rapides Club v. American Union Ins. Co. of New York (D. C.) 35 F.(2d) 
253; Wolpers v. Globe & Rutgers Fire Ins. Co. (Mo. App.) 61 S.W.(2d) 224. 
226; Mancini v. Yorkshire Ins. Co., Limited, of York, England (R. I.) 170 A. 82, 
supra. For that reason the trial court properly held that the policy “should also 
be reformed to conform to the intention of the parties that the insurance should 
protect the property notwithstanding the fact that it was on leased ground.” 

The case of Mancini v. Yorkshire Ins. Co. etc., supra, was a suit by the 
insured to reform fire insurance policies, on the ground of mutual mistake. In 
affirming a decree for reformation, the Supreme Court of Rhode Island said: 
“The bills of complaint alleged and the court has found that the complainants in 
seeking to insure the icehouse informed the respondents’ agent that it stood on 
ground not owned by them in fee simple [contrary to a provision in the policies 
similar to the one in the case at bar]. The knowledge of the agent thus acquired, 
while he was acting within the scope of his authority and in the course of the 
particular transaction which the information affected, is in law the knowledge of 
the respondents. The respondents cannot hide behind their agent’s negligence in 
failing to communicate that fact. Therefore the legal effect of the facts alleged 
and proved is that when the respondents, being so informed, agreed to issue 
policies of insurance on the complainants’ icehouse they agreed to insure the ice- 
house although it stood on ground not owned by complainants. See Back v. People’s 
Nat. Fire Ins. Co., 97 Conn. 336, 116 A. 603.” 

[9] The policy contains a provision that the insurer “shall not be liable for 
loss or damage to any property insured hereunder while encumbered by a chattel 
mortgage.” It is admitted that a chattel mortgage was given on the property 
insured to secure a promissory note in the amount of $9,500, executed in December, 
1928, about a year after the policy of insurance was issued. Appellant sought to 
avoid liability under the policy on the ground that $1,000 of this mortgage was 
outstanding at the time of the loss. The appellees testified that the mortgage 
indebtedness had been satisfied in full prior to the fire. On this issue, the court 
made the following finding, as set forth in its memorandum opinion’: “The mort- 
gage was placed on the insured property after the issuance of the policy, and, 
while there is serious conflict in the evidence on the subject, I believe and find 
that the note or notes secured by the mortgage were paid prior to the fire. The 
mortgage doubtless suspended the validity of the insurance, but the payment of the 
mortgage replaced the property under the protection of the policy. There are cases 
which appear to hold to the contrary, but they are based on the language of the 
policies, and it is thought that no case can be found so holding when the policy 
provides as does the one in question that the company ‘shall not be liable for loss 
or damage to any property while encumbered by a chattel mortgage * * *.’ 
The word ‘while’ means that the policy is ineffective only during the existence of 
the mortgage.” 

[14, 15] The policy provides: “A loss herein shall be payable in thirty days 
after the amount thereof has been ascertained either by agreement or by appraise- 
ment; but if such ascertainment is not had or made within sixty days after the 
receipt by the company of the preliminary proof of loss, then the loss shall be 
payable in ninety days after such receipt.” 


The proof of loss was not made out until January 9, 1931. Thereafter the 


‘Not for publication. 
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parties disagreed and an appraisal was had according to the terms of the policy. 
The decree, however, allows interest from the date of the fire. The general rule 
is that interest is not recoverable until the loss is payable. 7 Couch on Insurance, 
p. 6187. We believe it was error to award interest from the date of the fire. 
Appellees do not contend to the contrary. They concede that “should this court 
feel that the judgment should not have been entered with interest from the date 
of the fire, the court may on appeal alter the judgment so as to provide that inter- 
est should be paid from the date of the appraisement.” The decree will therefore 
be modified in that respect. 
As so modified, the decree is affirmed. 


BANCO COMERCIAL DE PUERTC RICO v. ROYAL EXCHANGE 
ASSUR. CORPORATION et al. No. 2869. 
Circuit Court of Appeals, First Circuit. June 14, 1934. 
71 Federal Reporter (2d) 933. 
3. INSURANCE. 

Insured’s general creditor failing to establish insurable interest in insured 
goods was not entitled to recover from insurer even if through mutual mistake 
loss was made payable to mortgagee instead of general creditor as interest might 
appear. 

(For other cases, see Insurance, Dec. Dig. § 115[1].) 

4. INSURANCE. 

Appointee or assignee of fire policy can recover only through right of insured 
and is precluded from recovering where fire is caused by willful act or with con- 
nivance of insured who attempts. fraud in proofs of loss. 

(For other cases, see Insurance, Dec. Dig. § 311[2].) 

Appeal from the District Court of the United States for the District of 
Puerto Rico; Ira K. Wells, Judge. 

Suits by Vicente Boscana, as trustee in bankruptcy of the estate of Cintron & 
Martinez, against the Royal Exchange Assurance Corporation, and against the 
Norwich Union Fire Insurance Society, wherein the Banco Comercial de Puerto 
Rico intervened. From adverse decrees, the Banco Comercial de Puerto Rico 
appeals. 

Affirmed. 

Hugh R. Francis, of San Juan, Puerto Rico, for appellant. 

Carroll G. Walter, of New York City (Henri Brown, of San Juan, Puerto 
Rico, on the brief), for appellees. 

Before Bingham, Wilson, and Morton, Circuit Judges. 

Morton, Circuit Judge. 

This is an appeal from decrees of the United States District Court for Puerto 
Rico dismissing two bills in equity brought by the plaintiff bank to reform certain 
fire insurance policies issued by the respective defendants and to collect on the 
policies as reformed. There are fifty-one assignments of error, only twenty-one of 
which have been argued, and these, as stated in the appellant’s brief, “can be 
boiled down to two questions, to wit: (1) the right of the plaintiff Bank to a 
reformation of the standard mortgage clause as prayed for, and (2), the right of 
the Bank to recover if the policy is not so reformed.” 


The policies in question covered. a wholesale stock of provisions and mer- 
chandise belonging to Cintron & Martinez contained in warehouses at Mayaguez. 
Each defendant issued three policies aggregating $20,000 on this stock; they were 
general policies, each one covering the whole stock. Attached to each policy was 
a rider containing what is known as the “Standard Mortgage Clause.” It pro- 
vided that “loss or damage, if any, under this policy shall be payable to Banco 
Comercial de Puerto Rico, as mortgagee (or trustee) as interest may appear, and 
this insurance, as to the interest of the mortgagee (or trustee) only therein, shall 
not be invalidated by any act or neglect of the mortgagor or owner of the within 
described property,” etc. It is unnecessary to state the other provisions of the 
clause. 

The plaintiff bank had no mortgage or security on the goods insured. It was 
a large general creditor of Cintron & Martinez. The insured goods were destroyed 
by a fire which the District Judge found to have been “caused by the willful act 
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or with the connivance of the assured.” Cintron & Martinez were later adjudicated 
bankrupts and proceedings were instituted by their trustee to recover the insur- 
ance; the bank intervened to protect its interest; and the ultimate result, passing 
over unessential details, is the litigation before us. 

The bank’s contention was and is that the use of the standard mortgage clause 
was due to a mutual mistake under which all parties to the policies acted; that 
the insurance companies knew that the bank had no mortgage or lien on the goods 
but was a creditor of the owners; “that the sole intent of said clause was to 
assign and transfer to the Banco Comercial de Puerto Rico all rights in the afore- 
said policy free from any invalidation by any act or neglect of the insured, up to 
the amount of any indebtedness of the insured to the Banco Comercial de Puerto 
Rico at the time of any fire.” The bank accordingly contends that the indorse- 
ment should be reformed to read substantially as follows: “Loss, if any, payable to 
the Banco Comercial de Puerto Rico as creditor (or trustee), to the amount of its 
credits against Cintron, and Martinez (italics supplied) S. en C., and this insur- 
ance, as to the interest of the creditor (or trustee) only therein, shall not be 
invalidated by any act of (sic) neglect of the debtor or the owner of the within 
described property.” 

The case was heard at great length in the District Court, nearly fifty witnesses 
being called and over one hundred and fifty exhibits being introduced. The District 
Judge found: 

“That there was a mutual mistake in the standard mortgage clause attached 
to the policies in favor of the Banco Comercial de Puerto Rico, and that what 
was intended was to make the loss, if any, payable to the Banco Comercial as its 
interest may appear, but this will avail the plaintiffs nothing in this case.” 

“That Plaintiff Banco Comercial de Puerto Rico did not have an insurable 
interest in the merchandise insured in and by the policies set out in the bill of 
complaint, either at the time the said policies were issued, or at the time of the 
fire and loss. * * *” 

In his opinion he says: 

“The only reformation of the policies in this case that would be of any 
material benefit to the plaintiffs herein would be an assignment of the policies to 
the bank, free from invalidation by reason of any act or neglect of the insured 
Cintron & Martinez, S. en C., and I do not believe that there was ever any such 
intention.” 


The real question in the case is whether the District Judge was clearly wrong 
in refusing to find that it was the intention of the parties to write the policies in 
the form for which the plaintiff contends. There was conflict of testimony between 
the witnesses for the plaintiff and for the defendants. The former admitted having 
asked specifically for the “standard mortgage clause” indorsement; but they insisted 
that the facts were made clear to the representatives of the insurance companies 
and that the understood intention was that the policies should be so drawn as to 
protect the bank as a general creditor. The witnesses for the insurance companies 
by no means agreed that this latter understanding was correct. They testified in 
substance that the “standard mortgage clause” was asked for both by the insured 
aud by the bank and was furnished as a matter of course on the supposition that 
the bank had or expected to have security on the insured goods. The agent through 
whom the insurance was effected testified “when Cintron and Martinez made 
applications for the standard mortgage clause it was for the purpose of guaran- 
teeing to the Banco Comercial de Puerto Rico properties which were affected or 
pledged. I believe he used the word ‘affected’ but that means pledged.” “They told 
me that they wanted the clause on account of their pledge.” “He asked for the 
clause without any discussions whatever. I didn’t know whether they had that 
pledge or not, but they so informed me.” There was further evidence for the 
defendant that the “standard mortgage clause” is attached to any policy on request. 


[1-3] It is clear that the change in policies which the plaintiff sought to 
accomplish by the suit to reform, is of the most substantial character. The effect 
of it, as contended by the plaintiff, is to make the defendants liable although the 
fire was intentionally caused by the owners of the goods and there was attempted 
fraud in the proofs of loss. Such an alteration ought not to be decreed except 
upon very clear proof. In suits to reform written instruments, “The burden of 
proof resting upon the appellant cannot be satisfied by mere preponderance of the 
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evidence. It is settled that relief by way of reformation will not be granted, 
unless the proof of mutual mistake be ‘of the clearest and most satisfactory char- 
acter.’”’ Brandeis, J., Philippine Sugar Estates Dev. Co. v. Government of Phil- 
lippine Islands, 247 U. S. 385, at page 391, 38 S. Ct. 513, 515, 62 L. Ed. 1177, citing 
cases. We doubt whether the plaintiff's proof could reasonably have been viewed 
as meeting this exacting standard. It certainly cannot be held that the District 
Judge was clearly wrong in refusing to find that the intention of all parties was 
as the plaintiff contends and that there was mutual mistake in not writing the 
policies to carry cut such intention. It is unnecessary to decide whether his first 
finding of fact was justified because the plaintiff, having failed to show any special 
property or insurable interest in the insured goods, is not entitled to recover even 
if the finding be correct. 

[4] As to (2): If the policy be not reformed as the plaintiff contends it 
should be and the plaintiff be regarded as an appointee or assignee of the policy, 
it can recover only through the right of the insured, Cintron & Martinez. Fogg 
v. Middlesex Mut. Fire Ins. Co., 10 Cush. (Mass.) 337. With respect to them the 
District Judge found, as above stated: “That the fire in question was caused by 
the willful act or with the connivance of the assured”; also, “that the proofs of 
claim presented by Cintron and Martinez, S. en C., were for grossly exaggerated 
amounts and values”; also “that part of the stock of merchandise in question was 
not in the building described in the policies at the time of fire.” It is too clear for 
discussion that these findings cannot be set aside as plainly wrong on the evidence 
presented, and that they are decisive against the plaintiff. 

The decrees of the District Court are affirmed with costs. 


FIREMEN’S INS. CO. v. FOLLETT et al. No. 5080. 
Circuit Court of Appeals, Seventh Circuit. June 21, 1934. 
Rehearing Denied July 16, 1934. 
72 Federal Reporter (2d) 49. 
1. INSURANCE. 
In action upon fire policy, evidence supported count upon account stated. 
(For other cases, see Insurance, Dec. Dig. § 665[1].) 
4. INSURANCE. 

In action upon fire policy, whether insured failed to file proofs of loss and 
send prompt notice to insurer, and whether policy did not cover damage because 
property was being used as a restaurant, held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[9, 14].) 

5. INSURANCE. | 

In action upon fire policy where insurer contended that insured concealed fact 
that property was being used as restaurant, letters of insurer purporting to con- 
trovert such statement held properly admitted. 

(For other cases, see Insurance, Dec. Dig. § 655[1].) 

Appeal from the District Court of the United States for the Northern Dis- 
trict of Illinois, Eastern Division. 

Action by Otto L. Follett and another against the Firemen’s Insurance Com- 
pany. Judgment for plaintiffs, and defendant appeals. 

Affirmed. 

Frederick D. Silber, Donald N. Clausen, and Herbert W. Hirsh, all of Chi- 
cago, Ill., for appellant. 

Otto M. Hamer and Chester D. Kern, both of Chicago, IIl., for appellees. 

Before Alschuler, Evans, and Fitzhenry, Circuit Judges. 

FirzHenry, Circuit Judge. : 


Appellant seeks the reversal of a judgment for $6,053.28 in an action of assump- 
sit upon a fire insurance policy for the reasons: (1) The court admitted certain in- 
competent documentary evidence. (2) It refused to direct a verdict in favor of 
appellant. (3) It refused to charge the jury as requested by appellant. (4) At 
least one count was not supported by the evidence. 3 


Appellee Follett is the owner of adjoining buildings at 1506-1508 and 1510-1512 
West Lake street in Chicago. Appellee Bennett is the trustee in a certain mort- 
gage on both buildings. On the first floor of 1506-1508 were two flats, in one of 
which a plate. glass window had been installed in September or October, 1927, and 
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the tenant used the front part of it as a restaurant. R. A. Napier & Co., Chicago 
agents of appellant, had carried the insurance on the double building in two policies. 
These policies expired December 31, 1927. On December 29, 1927, Napier & Co. 
wrote Mead & Coe, who were handling the matter for Bennett, the following 
letter : 

“In reply to your letter of the 17th in regard to the increase in rate on the new 
policies to $1.425 from a rate of $.825 under the old policies, we wish to state that 
these policies originally covered 1506-1508 West Lake Street which takes the $.825 
rate. On August 1, 1926, a form was substituted making the policies cover 1506- 
1512 West Lake Street. The building at 1510-1512 West Lake Street was rated by 
the Chicago Board of Underwriters April 26, 1922 with a rate of $.57 for one year 
or $1.425 for the three year term on account of the garage exposure. Our policies 
being written to cover the two buildings 1506-1508 and 1510-1512 with the average 
clause it was necessary for us to use the highest rate of $1.425. 

“Tf the assured wishes to take advantage of the lower rate it will be necessary 
to write up the insurance putting a specified amount on each building. The rate on 
1506-1508 is $.825 for the three year term and on 1510-1512 $1.425 for the three 
year term.” 

Six days later the policy sued upon, Firemen’s Policy No. A5900, was issued 
and delivered to Mead & Coe for Bennett. It is a standard policy, covering Nos. 
1506-1508, calling for a premium of $50, at the rate of $80. The owner was in- 
sured against loss or damage by fire to the amount of $6,250, for three years, be- 
ginning December 31, 1927. The policy describes the property as a four-story and 
basement brick flat building, and contains the following provision: “Permission 
granted for such use of the premises as is usual and incidental to the occupancy of 
dwellings, flats, apartments, and private rooming and private boarding houses as 
conducted therein, and to keep and use all articles and materials usual and inci- 
dental to such occupancies in such quantities as the exigencies of the occupancies 
require, but the housing or storage of an automobile is prohibited unless a special 
permit is attached hereto.” 

In answering a letter of Napier & Co. relative to premiums due on the new 
policies, Mead & Coe, on February 25, 1928, wrote Napier & Co.: “In regard to 
the Follett premiums, wish to state that we wrote you on February 3rd, in regard 
to a reinspection of this building, but so far have not been favored with a response 
to this letter. When we receive a response, will make further attempts to collect 
the premiums due under these policies.” 

On March 6, 1928, Napier & Co. advised Mead & Coe, in a letter which was ad- 
mitted in evidence over the objection of appellant, that in accordance with the re- 
quest of appellees they had made a reinspection of 1510-1512 West Lake street; 
that the building was rated at $.57; that the reason for the rating was on account 
of the two stores in the building and garage exposure; that if the Board made a 
reinspection the rate would be increased to $80 per $100. 

A fire occurred in the insured building on February 9, 1929. Follett was out 
of the city and did not return until March 6th. On February 28, 1929, however, ap- 
pellant, having learned through other sources that the fire had occurred, sent its 
adjuster, one Feiler, to the building. Feiler employed a contractor to make an es- 
timate of the loss. On his return to Chicago, Follett employed Herbst & Co. to 
represent him and make an estimate of the damage. Herbst & Co. employed a 
contractor to make an estimate of the loss and damage, which was made in the 
amount of $6,799.96. On March 30, 1929, Follett and appellant entered into a non- 
waiver agreement wherein it was agreed that any action taken by the insurer in 
investigating the amount of loss “shall not waive or invalidate any of the conditions 
of the policy * * * held by the party of the first part, and shall not waive or in- 
validate any rights whatever of either of the parties to this agreement.” 


Feiler and Herbst met at the property April 5, 1929, and checked the losses. On 
the 5th or 6th of April they met at Feiler’s office and agreed that the actual loss and 
damage to the property was $6,053.28. On May 22, 1929, Feiler sent a letter to 
Herbst, inclosing proofs of loss, which described the building as occupied “by 
tenants for store and dwelling purposes,” and recited the loss and damage as 
$6,053.28, but stated: “Insured claims and will accept in full satisfaction and com- 
promise-settlement under this policy the sum of $1,659.34.” Appellees refused to 
accept the amount or to execute the proof of loss tendered. 
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The declaration contains three counts; the first declaring upon the policy, the 
second declaring upon an account stated, and the third being the common counts 
At the conclusion of appellees’ evidence, appellant moved for a directed verdict, 
which was denied. At the conclusion of all of the evidence, appellant moved to 
instruct the jury: (a) To find the issues in favor of defendant and against plain- 
tiffs. (b) “In the alternative, in the event that the defendant’s motion for a di- 
rected verdict is overruled, that the case may be permitted to go to the jury for a 
decision on the issues of fact involved herein.” 

Appellant contends there is little or no evidence to sustain the second count, 
regardless of the fact there may be evidence tending to support the first and third, 
and, therefore, the judgment should be reversed and the ‘cause remanded for a new 
trial. 

[1] We feel there was some evidence tending to support the second count, al- 
though limited in its character, and the jury were the judges of its weight. How- 
ever, assuming that there was no evidence, as contended by appellant, the verdict 
in this case was general, the jury finding the issues for the plaintiff. 

[4] The special defenses interposed by appellant on the alleged failure to file 
proof of loss, send prompt notice of the fire to the insurer, and that there was a 
restaurant in the property, were all submitted to the jury and the general verdict 
in favor of appellee properly disposed of them adversely to appellant. 

[5] As to the documentary evidence admitted upon the trial: The letters are 
concerning the issues in question here and show that the present policy was merely 
a renewal of the former policy issued by the same company upon the same premi- 
ses, and that no formal application was made by appellee for a policy in which he 
made representations in writing, or otherwise, as to the character of the property 
upon which he sought a renewal of the insurance policy. The insurer was invited 
to make an inspection of the premises and obtain such information as it desired as 
to the character of the risk it was taking. The letters also tend to show that the 
premium which would be charged on this building, if it contained stores, would be 
at the rate of $.80 per $100, which is the precise rate which was in fact charged 
for the insurance in question. It was contended by appellant that Follett concealed 
the fact that the insured property was being used as a restaurant. The letters 
complained of were properly admitted to controvert that statement. 

The judgment is affirmed. 


DENT v. FROUG’S, Inc., et al. No. 4—3509. 
Supreme Court of Arkansas. June 25, 1934. 
Rehearing Denied Sept. 24, 1934. 

74 Southwestern Reporter (2d) 237. 

1. INSURANCE. 

Where agent had no authority to put fire policy into effect before its approval 
by insured or to waive notice of cancellation, insurer’s instruction to agent to 
cancel policy, not accompanied by tender of unearned premium and return of 
policy, followed by agent’s cancellation and procuring of other insurance without 
notice to insured, held ineffectual to cancel policy. 


(For other cases, see Insurance, Dec. Dig. §§ 229[3], 230.) 
2. INSURANCE. ; 

Provision in fire policy for notice of cancellation is for benefit of insured, 
and such notice must be given unless waived by him. 

(For other cases, see Insurance, Dec. Dig. § 229[1].) 

3. INSURANCE. 

Furnishing proof of loss on fire policy issued by agent to replace policy 
canceled without notice to insured held not ratification, of cancellation, where 
insured did not know of substituted policy until after fire and never received or 
accepted it and proof of loss stated that it was made to preserve rights with 
respect to canceled policy. 

(For other cases, see Insurance, Dec. Dig. § 234.) 

Appeal from Circuit Court, Pulaski County. Third Division; Marvin Harris, 
Judge. 
Suit by Froug’s, Incorporated, and another against S. M. Dent, as receiver of 
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the Globe & Rutgers Fire Insurance Company. From an adverse judgment, 
defendant appeals. 


Affirmed. 

Louis Tarlowski, of Little Rock, for appellant. 

House, Moses & Holmes and Eugene R. Warren, all of Little Rock, for 
appellees. 

MEHAFFY, Justice. 

This suit was begun by appellees, Froug’s, Incorporated, and the Union Bank, 
against the appellant, S. M. Dent, receiver of Globe & Rutgers Fire Insurance 
Company, in the Pulaski circuit court, to recover on two insurance policies issued 
by appellant. One of the policies for $2,500 covered the store and office fixtures. 
Liability on this policy was admitted in the court below, and this policy is not 
mvolved here. The other policy, the one here involved, was for $5,000, covering 
stock of merchandise in appellee’s store at 414 Main street, Little Rock, Ark. 
The appellant denied liability on the ground that the policy had been c inceled. 
Jury was waived, and the case was tried by the court sitting as a jury, and 


resulted in a finding and judgment against appellant for the amount of the policy. 
The case is here on appeal. 


[1] The policy was regularly issued and accepted by the appellee. The appel- 
lant states the question to be determined by this court as follows: “The sole 
question, therefore, as to policy No. 5510782, is whether notice by the company 
to the agent (who is also the agent of the assured) to cancel, without tender of 
unearned premiums, and the return of the policy itself, is sufficient to constitute a 
cancellation in fact of the policy.” 

There is practically no conflict in the testimony, and the facts may be stated 
as follows: Bruce §. Biddle, agent of appellant, issued the policy sued on. Appel- 
lant instructed its agent to cancel the policy and retake the same from the appellee. 
The said agent did in fact report to the company that the policy was canceled 


and he secured another policy to be issued by the Westchester Fire Insurance 
Company. Biddle however, 


never notified the appellee either about the cancellation 


of the policy or that the other policy was issued by the Westchester Fire Insur- 
Company, and the appellee never heard anything about this until after the 
The undisputed evidence shows that the Biddle agency had a small portion 


ance 
fire. 

ol appellee’s insurance, but that on all occasions when they would get a_ policy 
for appellee it would be submited to Froug for his approval, and did not become 
efiective until he approved it. Biddle had no authority to put in effect any policy 
issued until it was approved by Froug. While he had authority to write insurance 
policies and did write them for Froug, Froug always required that the policies be 
presented to him for his approval. There is no evidence in the record that Biddle 
had authority to cancel a policy, to waive the notice, or to waive return of pre- 
mium, and there was no notice given to Froug, no premium returned, and no 
notice that any other policy had ever been issued. The policy sued on contains 
the following statement with reference to cancellation of policies: “This policy 
shall be canceled at any time at the request of the insured; or by the company by 
giving five days’ notice of such cancellatien. If this policy shall be canceled as 
hereinbefore provided or become void or cease, the premium having been actually 
paid, the unearned portion shall be returned on surrender of this policy or last 
renewal, this company retaining the customary short rate; except when this policy 
is canceled by this company by giving notice it shall retain only the pro rata pre- 
mium.” After the fire, Froug made proof of loss under the policy here involved, 
and, at the suggestion of one of the adjusters for the insurance company, he filed 
proof of loss with the Westchester Fire Insurance Company, but stated in the 
proof of loss, as follows: “We are furnishing this proof of loss so as to preserve 
the rights of the parties in interest because of the controversy with respect to 
liability under the policy.’ He never had the policy of the Westchester Fire Insur- 
auce Company, never saw it, and never accepted it, and did not know until after 
the fire that it had been issued or was in existence, and he did not return the 
policy sued on in this action. 


Appellant cites and relies on Phoenix Ins. Co. v. State, 76 Ark. 180, 88 S. W. 
917, 918, 6 Ann. Cas. 440. That case holds, as many others, that the stipulation for 
five days’ notice was made for the benefit of the assured, and could be waived by 
the assured, but the court stated: “The policy was in fact canceled hy the agent, 
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and his act in doing so was ratified as soon as brought to the attcntion of the 
assured.” There is not only no such evidence in the instant case, but the undis- 
puted evidence is that the assured did not ratify it, did not know about it, and 
never accepted any policy without an opportunity to first examine it. 

Appellant next calls attention to the case of Allemania Fire Ins. Co. v. 
Zweng, Trustee, 127 Ark. 141, 191 S. W. 903, 905. The court stated in this case: 
“The court held, in effect, that where a policy of insurance provides that it may 
be canceled upon notice to the insured, notice by the company to its own agent to 
cancel the policy is ineffective as a cancellation, in the absence of authority to 
the agent from the insured to act for him in receiving notice of cancellation and 
in procuring other insurance.” In the instant case there is no evidence of authority 
of the agent to receive notice of cancellation of the policy or write a policy in 
substitution thereof. On the contrary, the undisputed evidence shows that the 
agent did not have authority, that no policy was in effect until it had been sub- 
mitted to and approved by Mr. Froug. 

The next case to which attention is cailed is Insurance Underwriters’ Agency 
v. Pride, 173 Ark. 1016, 294 S. W. 19, 21. The court in that case said: “It is true 
that mutuality is one of the essentials of a contract, and such essential is not 
lacking in this contract. Both Pride and Howard conferred authority in the 
beginning upon Burns to insure their property in any company he represented, 
leaving the selection or designation of any company to him. Our court is com- 
mitted to the doctrine that authority of such breadth and scope has the effect of 
constituting the agent of the insurer, the agent of the insured also, to accept the 
policy when written, and to waive the cancellation notice clause, and to accept a 
new policy in lieu of an old one.” In the instant case, the evidence of both the 
agent and of Froug is to the effect that the agent could not accept the policy but 
that it must be submitted to Froug. 

Appellant calls attention also to Commercial Union Fire Insurance Co. v. 
King, 108 Ark. 130, 156 S. W. 445, 447. The court in that case said: “The notice 
must be given to the insured, and it should state not merely an intent to cancel, 
if some condition be not complied with, but it must be an actual notice of can- 
cellation within the meaning of the policy and so unequivocal in its form that the 
insured may not be left in doubt that his insurance will expire on the time 
limited by the terms of the-policy and that the company will not be liable for any 
loss after the expiration of that time.” 

The next case relied on by appellant is Firemen’s Ins. Co. v. Simmons, 180 
Ark. 500, 22 S.W.(2d) 45, 46. The court in this case approved the rule announced 
in other cases, citing the cases above mentioned, and then said: “In most of the 
cases coming before this court, where the rule above stated has been announced 
and followed, there appears to have been an agreement between the insured and 
the agent that the agent would keep the property insured, and this agreement may 
be either expressed, or implied from the circumstances under which the policy 
was issued, or from continued course of conduct of the parties as, for instance, 
where the agent renews on expirations, and accepts notice ‘of cancellations and 
issues other policies in their stead, which is either known or acquiesced in by the 
insured.” The evidence in the instant case not only shows no circumstances indi- 
cating an agreement on the part of the insured, but both parties testify very 
positively that a policy would not be in effect until submitted to and approved by 
Froug. 

Appellant then refers to National Union Indemnity Co. v. Standard Accident 
Co., 179 Ark. 1097, 20 S.W.(2d) 125. That case simply holds that the parties may 
agree to a cancellation with or without refund of unearned premiums, but there is 
no agreement in this case. 

Attention is also called to Home Fire Ins. Co. v. Parker, 177 Ark. 678, 7 
S.W.(2d) 324, 325. The court said there: “We think we may safely assume, in 
this case, that the agent of appellant had authority from appellee to keep his 
eee insured.” There is nothing in that case which supports the contention of 
appellart. 


[2] It is well settled by the decisions of this court that the provision in the 
policy for notice is for the benefit of the insured and may be waived by him. It 
is, however, equally well settled that, unless there is evidence of a waiver, the 
notice must he given. 
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[3] It is also contended that furnishing proof of loss to the Westchester Fire 
Insurance Company was a ratification of the cancellation. There was no ratifica- 
tion. This proof was made at the suggestion of one of the adjusters of the insur- 
ance company, and Mr. Froug added: “We are furnishing this proof of loss so as 
to preserve the rights of the parties in interest because of the controversy with 
respect to liability under the policy.” The appellee did not have the Westchester 
policy, did not know until after the fire that it had been issued, never did receive 
it or accept it, but kept the policy sued on constantly, and never did anything so 
far as the evidence in the record shows to indicate that he knew anything about 
any suggestion that this policy be canceled. 

We find no error, and the judgment is affirmed. 


MONARCH FIRE INS. CO. v. FLORIDA ASPHALT PAVING CO. 
Supreme Court of Florida, Division B. July 28, 1934. 
Rehearing Denied Sept. 13, 1934. 
156 Southern Reporter 388. 
1. INSURANCE. 

Service of process on foreign insurance company’s corporate agent should be 
made on latter’s president, vice president, or other head, or, in absence of any 
such head, on its cashier, treasurer, or secretary (Comp. Gen. Laws 1927, §§ 4251, 
6198). 

(For other cases, see Insurance, Dec. Dig. § 627[1].) 

2. INSURANCE. 

Sheriff’s return, stating that he executed summons on foreign insurance com- 
pany by delivering copy to secretary of its corporate agent in absence of president 
or vice president thereof, held fatally defective as not showing absence of all su- 
perior officers (Comp. Gen. Laws 1927, § 4251). 

(For other cases, see Insurance, Dec. Dig. § 627[1].) 
3. INSURANCE. 

To bind foreign insurance corporation by service of process on inferior officer 
of its corporate agent, sheriff's return should show absence of all superior officers 
designated by statute (Comp. Gen. Laws 1927, § 4251). 

(For other cases, see Insurance, Dec. Dig. § 627[1].) 

Error to Circuit Court, Brevard County; W. W. Wright, Judge. 

Action by the Florida Asphalt Paving Company against the Monarch Fire In- 
surance Company. To review a default judgment and final judgment against de- 
fendant and an order denying its motion to vacate the judgment, it brings error. 

Reversed and remanded, with directions. 

Cockrell & Cockrell, of Jacksonville, for plaintiff in error. 

J. V. Walton, of Palatka, for defendant in error. 

Brown, Justice. 

This was an action brought by the defendant in error against the plaintiff in 
error for breach of a contract of insurance. The declaration alleged that the de- 
fendant, Monarch Fire Insurance Company, was a stock company of Cleveland, 
Ohio, having an agent and selling and issuing contracts of insurance against loss 
by fire in the county of Brevard and state of Florida. There was a judgment by 
default entered against the defendant, followed by a final judgment, for the sum of 
$2,500 and interest. Within twenty days thereafter the defendant appeared spe- 
cially for the purpose of moving the court to vacate the judgment on the ground 
that the judgment was void for want of lawful service of process on said defend- 
ant insurance company, for various reasons; the main reason being that the sheriff's 
return did not show the absence from Brevard county, Fla., or from the state of 
Florida, of all the officers of said Titusville Insurance Agency, a corporation, of 
a superior class designated by statute before resorting to service upon one of an 
inferior class. Another ground was that the sheriff’s return did not show on its 
face the absence from Brevard county, Fla., or from the state of Florida, of all 
the officers of said Monarch Fire Insurance Company, before resorting to service 
upon one of an inferior class. Still another ground was that the return of the 
sheriff does not show that the person to whom the sheriff delivered a copy of said 
summons was in fact agent of said Monarch Fire Insurance Company. 

It is probably not material in this case; but our attention has been called to 
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the fact that the policy sued on was countersigned by “Titusville Ins. Agency, A. 
W. Donaldson, Secy.,” as shown by the copy thereof attached to the declaration. 

Summons ad respondendum was issued in due form, and the Sheriff’s return 
thereon read as follows: 

“Received this Writ this the 25th day of June, A. D. 1931, and I executed the 
same in Brevard County, Florida, on the 26th day of June A. D. 1931, on the de- 
fendant Monarch Fire Insurance Company, a Foreign Stock Company of Cleve- 
land, Ohio, by delivering a true copy of this original to A. W. Donaldson as Secre- 
tary of the Titusville Insurance Agency a corporation; the said Corporation being 
the Agent for the Monarch Fire Insurance Company, a Foreign Stock Company of 
Cleveland, Ohio; in the absence of the President, or Vice-President of the said 
corporation, and at the same time showing this original to A. W. Donaldson, and 
explaining the contends thereof.” 

Section 4251, Comp. Gen. Laws 1927, reads as follows: 

“4251. (2604.) Service of process on private corporation.—Process against 
any corporation, domestic or foreign, may be served: 

“1. Upon the president or vice-president or other head of the corporation. In 
the absence of such head: 

“2. Upon the cashier, or treasurer, or secretary, or general manager; or, in the 
absence of all of the above: 

“3. Upon any director of such company; or, in the absence of all of the above: 
‘4, Upon any officer or business agent, resident in the State of Florida. 

“5. If a foreign corporation shall have none of the foregoing officers or agents 
in this State, service may be made upon any agent transacting business for it in 
this State. (Feb. 11, 1834, § 2: Nov. 21, 1829, § 8; Ch. 3590, Feb. 12, 1885, § 1; 
Ch. 6908, Acts 1915, § 1, as amended by Ch. 7752, Acts 1918.)” 

It will be noted that the foregoing statute applies to both foreign and do- 
mestic corporations. 

Section 6198, Conip. Gen. Laws, provides that no insurance company, whether 
incorporated or organized under the laws of this state or any other state or coun- 
try, nor its agents, shall take any risk or transact any business of insurance in this 
state, unless such company has first obtained a certificate of authority from the 
state treasurer, and before obtaining such certificate such company shall file a 
statement in the office of the state treasurer, together with a written agreement 
under the seal of the company, agreeing on the part of said company that service 
of process in any civil action against such company may be made upon “any agent 
or representative” of the company, or upon the state treasurer, so long as there 
is any liability under any policy or claim within the state, either fixed or con- 
tingent, and agreeing that the service of process upon “any agent or representa- 
tive” or the state treasurer shall be as valid or binding upon the company as if 
made upon the president or secretary, or each member or subscriber of such com- 
pany or association 

It is contended by plaintiff in error that this section likewise applies to both 
domestic and foreign corporations, and the language of the section appears to bear 
out this contention. 

The lower court denied the above-mentioned motion of the plaintiff in error, 
made on special appearance, and writ of error was duly sued out; the assignments 
of error being that the court erred in entering the default judgment and the final 
judgment against the defendant, and also erred in holding that due and legal ser- 


vice had been made upon the defendant, and in denying the defendant’s motion to 
vacate the judgment. 


When the defendant filed its motion, on special appearance for that purpose, 
it confined the motion to the vacation of the judgment which had been rendered 
against the defendant, and to stay of execution of any and all proceedings for its 
enforcement, on the ground that the judgment was void for want of service of 
process upon the defendant as required by law. 

It would seem therefore that the assignments of error should have been con- 
fined to the denial of this motion, and that by also assigning as error the rendition 
of the final judgment in favor of the plaintiff and against the defendant, the plain- 
tiff in error has come dangerously near to raising a question going to the merits 
of the case; and we have held that where a party seeks to question the jurisdiction 
of the court over his person, and at the same time goes beyond that and seeks 
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also to question the propriety of the court’s action on the merits, this amounts to 
a waiver of the question of jurisdiction over the defendant’s person. However, 
inasmuch as the motion to vacate the final judgment is based on the proposition 
that both the default judgment and the final judgment are void for want of 
jurisdiction over the person, it might be said that, boiled down, both the motion 
to vacate and the assignments of error go only to the final question of whether or 
not the trial court had acquired jurisdiction of the defendant Monarch Fire In- 
surance Company by lawful service of process. 

[1] If section 6198, Comp. Gen. Laws, above referred to, authorizes the ser- 
vice of process upon “any agent” of an insurance company, whether foreign or 
domestic, the fact remains that the sheriff’s return in this case shows that the Titus- 
ville Insurance Agency, a corporation, was the agent of the defendant Monarch 
Fire Insurance Company. The defendant in error admits that the word “corpora- 
tion,” in each instance where it is used in the above-quoted sheriff’s return, refers 
to the Titusville Insurance Agency, a corporation. Thus the return shows that ser- 
vice was had on an agent of the defendant company, and that agent was itself a 
corporation, whether foreign or domestic does not appear. The name of the agent 
corporation and the county where the service was attempted to be had upon it are 
some indications that it was a Florida corporation, doing business in Brevard coun- 
ty. But even so, service should have been made upon it in compliance with the 
above-quoted statute, section 4251, Comp. Gen. Laws. In other words,-if a foreign 
insurance corporation may be lawfully served by serving process upon any agent 
of such corporation in this state, and such agent is itself a corporation, it is the 
latter corporation, and not any of its agents except as provided in section 4251, 
upon whom service must be had as upon any other domestic corporation. This 
means that under section 4251, service should have been had upon “the president 
or vice president or other head of the corporation,” and in the absence of such 
“head” then upon the cashier, or treasurer, or secretary, etc. 

In the case of Milton Land & Investment Co. v. Our Home Life Insurance Co, 
81 Fla. 227, 87 So. 636, this court held that under the above-mentioned statute a 
return showing service upon an inferior officer or agent of the corporation, in or- 
der to bind the corporation, must show the absence of all officers of a superior 
class designated in the statute as those upon whom service shall be had before re- 
sort is had to service upon one of the inferior class; that the absence of all mem- 
bers of a superior class is a condition precedent to the validity of service upon a 
member of an inferior class. See, also, Drew Lumber Co. v. Walter et al. 45 Fla. 
252, 34 So. 244. 

The case just cited was an action of simple assumpsit, and not an action, as 
here, upon an insurance contract. Therefore it is argued by the defendant in er- 
ror that said case does not amount to a ruling that in an action against an insurance 
corporation on an insurance contract process cannot be served upon “any agent or 
representative” of such corporation, under section 6198, Comp. Gen. Laws; and 
that inasmuch as copy of the policy attached to the declaration shows that it was 
countersigned in the name of the “Titusville Insurance Agency, Agent, A. W. Don- 
aldson Secretary,” therefore under section 6198, service upon A. W. Donaldson, as 
secretary of the Titusville Insurance Agency, a corporation, is sufficient; Donald- 
son being the very man who had countersigned the insurance contract. 

But the most that can be said is that Donaldson countersigned the contract, not 
in his own right as agent of the Monarch Fire Insurance Company, but as secre- 
tary of the Titusville Insurance Agency as agent of said foreign insurance com- 
Pany ; and as we understand both the statutes referred to, while they authorize ser- 
vice of process upon an agent of a foreign insurance company transacting business 
in this state, if such agent appears to be a corporation, that .corporation should be 
served as provided for in section 4251, Comp. Gen. Laws, which applies alike to 
hoth foreign and domestic corporations, and that the principle of construction of 
such statute enunciated in Milton Land & Investment Co. v. Our Home Life In- 
surance Co., must be held applicable. 


[2, 3] If so, does the sheriff’s return show the absence of all officers of the 
superior class designated in the statute before resorting to service upon the secre- 
tary, an officer of an inferior class? This question must be answered in the neg- 
ative. The sheriff’s return says that, “in the absence of the president or vice 
president of said corporation,” a true copy of the summons was delivered to A. 
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W. Donaldson, as secretary, etc. Thus the return does not on its face show that 
the president and vice president were both absent from the county. It indicates 
that one or the other was absent, but it also indicates just as strongly that one or 
the other of these officers was not absent. It is true the language of the statute is 
that process may be served “upon the president or vice-president or other head 
of the corporation,” and, in the absence “of such head,” upon the secretary. And 
if this return had said, “in the absence of the president or vice president or other 
head” of such corporation, it might have been sufficient. But as it stands, the re- 
turn was not sufficient to authorize service upon the secretary of the corporation. 
Whether such return could have been amended on motion of the sheriff, we need 
not consider, as the record shows no such motion. The language in the sheriff’s 
return, as made, does not show the absence of all of the officers named by the 
statute as constituting the first class, but in fact is open to the construction that 
one or the other of those officers was present and subject to service; and the court 
below, in the absence of amendment, had to act upon the return as made. There- 
fore, under the statute, the return failed to show that the sheriff was authorized 
to make service upon the agent corporation by delivering a copy of summons to 
the secretary of such agent corporation. The return should show the absence of 
all members of a superior class as a condition precedent to the validity of service 
upon a member of an inferior class in order to bind the corporation. The return 
was therefore fatally defective, and the court below was in error in denying the 
motion to vacate the judgment based thereon. This being a writ of error to a 
final judgment, the prosecution thereof operates as a general appearance when the 
cause is remanded to the court below, and the judgment will be reversed, with di- 
rections that the court below permit the plaintiff in error, as defendant below, 
within a reasonable time to be fixed by the circuit judge, to file such pleadings as. 
it may be advised. 

Reversed and remanded, with directions. 

Whitfield, P. J., and Buford, J., concur. 

Davis, C. J., and Ellis and Terrell, JJ., concur in the opinion and judgment. 


OULLETTE et al. v. CITY OF NEW YORK INS. CO. 
Supreme Judicial Court of Maine. Sept. 20, 1934. 
174 Atlantic Reporter 462. 
3. INSURANCE. 


Trustee summons against foreign insurance company may be served either on 
state insurance commissioner or on agent of company in fact (Rev. St. 1930, c. 
60, §§ 119, 122; c. 95, § 19; c. 100, § 8). 

(For other cases, see Insurance, Dec. Dig. § 627[1].) 

4. INSURANCE. 

Service of trustee summons against foreign insurance company on agent issu- 
ing policy involved whose authority had been previously revoked held invalid, in 
absence of estoppel (Rev. St. 1930, c. 60, §§ 119, 122; c. 95, § 19; c. 100, § 8). 

(For other cases, see Insurance, Dec. Dig. § 627[1].) 

6. INSURANCE. 

Foreign insurance company, revoking local agency without notice to state 
insurance commissioner or requesting revocation of agent’s license, held not 
estopped to deny valid service of trustee summons on such agent where plaintiffs 
placed no reliance on such record in making service. 

(For other cases, see Insurance, Dec. Dig. § 627[1].) 

Report from Superior Court, Androscoggin County. 

Scire facias on a judgment by Napoleon Oullette and another against the 
City of New York Insurance Company. On report from the superior court. 

Judgment for defendant. 


Argued before Pattangall, C. J., and Dunn, Sturgis, Barnes, Thaxter, and 
Hudson, JJ. 

Berman & Berman, of Lewiston, for plaintiff. 

Perkins & Weeks, of Waterville, for defendant. 

THAXTER, Justice. : 

This case is reported to this court on an agreed statement of facts. The issue 
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is the validity of a service of process on the defendant, a foreign insurance com- 
pany, as trustee of one Marie C. Roy. 

Marie C. Roy was the owner of certain real estate. This defendant insured the 
buildings against fire. The policy was issued by one A. P. Saindon, a resident of 
Maine, who, on the date of the issuance of the policy, was a duly appointed and 
licensed agent of the defendant for the purpose of soliciting business and indors- 
ing, countersigning, and issuing policies under the provisions of section 122, c. 
60, Rev. St. 1930, and with such authority as such agent had expressly or as 
implied by law. The license issued to Saindon under the provisions of said sec- 
tion of the statutes expired June 30, 1931. The buildings insured were destroyed 
by fire February 23, 1931. The fire loss was subsequently adjusted; but, prior to 
the payment to the insured of the amount due, these plaintiffs brought suit in the 
superior court for the county of Androscoggin against the insured on a claim 
amounting to $214.88, and alleged that the defendant herein was a trustee of the 
insured. On March 16, 1931, a trustee summons was served upon Saindon by a 
duly qualified deputy sheriff whose return is as follows: 

“Androscoggin, SS. : t. 

“By virtue of the within writ, on the 16th day of March, A. D. 1931, at 2:05 
o'ciock in the afternoon I summoned the City of New York Insurance Company, 
the within named alleged trustee, to appear at court as within commanded, by 
giving in hand to A. P. Saindon, its agent, a summons therefor. 

“Raymond L. Poulin, Deputy Sheriff.” 

On February 26, 1931, the defendant had revoked the appointment of Saindon 
as its agent and severed all relations with him, but gave no notice of such action 
to the insurance commissioner of the state of Maine and made no request for the 
revocation of his license. Nor did the plaintiffs have any knowledge of such 
revocation. Saindon sent no word to the defendant of the service on him of the 
trustee process. The insurance company filed no disclosure, entered no appearance, 
was defaulted, and charged as trustee in the sum of $229.89, and judgment thereof 
was rendered against it on June 30, 1932. 

The amount due on the insurance policy was paid to Marie C. Roy in the 
sum of $228.54, and the balance to three mortgagees having valid liens on the 
property. These payments were made April 27, 1931, subsequent to the service of 
the trustee process on Saindon, but without actual knowledge by the insurance 
company of the existence of the trustee suit. 

The present suit is a scire facias on the judgment claimed to have been 
cbtained against this defendant as aforesaid; and the sole question is whether the 
service on Saindon under the circumstances was sufficient to charge the defendant 
as trustee. 

Service of trustee process on all foreign corporations is provided for by Rev. 
St. 1936, c. 100, § 8, which reads in part as follows: 

“All domestic corporations and all foreign or alien companies or corporations 
established by the laws of any other state or country, and having a place of busi- 
ness, or doing business, within this state may be summoned as trustees, and trustee 
writs may be served on them as other writs are served on such companies or cor- 
porations, except that the service shall be by the summons described in section 
three of this chapter.” 


The question to be determined, accordingly, is: How are other writs served 
on such companies? 


|1, 2] The law is settled that a state is not required to admit a foreign cor- 
poration to do business within its borders. The state may, therefore, make rea- 
sonable requirements with respect to substituted service of process on a state 
officer or on a person to be designated by the corporation; and the qualifications 
of a foreign corporation to do business within a state in accordance with the 
statutes permitting its entry is an assent by it to all such reasonable conditions. 
Bank of Augusta v. Earle, 13 Pet. 519, 10 L. Ed. 274; State of Washington ex 
tel. Bond & Goodwin & Tucker, Inc. v. Superior Court of the Sate of Washing- 


= for Spokane County, 289 U. S. 361, 53 S. Ct. 624, 77 L. Ed. 1256, 89 A. L. R. 
53. 


Rev. St. 1930, c. 56, § 106, provides for the appointment by a foreign cor- 
poration of an agent upon whom process may be served, whose appointment shall 
continue in force until revoked by an instrument in writing designating some other 
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person to act in such capacity. This provision does not, however, apply to a 
foreign insurance company, and no statute has been cited which requires such 
company to designate an agent in this state other than the insurance commissioner 
for the sole purpose of accepting service of process. Service is, however, provided 
for in certain specified instances. 

_Rev. St. 1930, c. 60, § 118, authorizes service in a suit by one having a claim 
against any foreign insurance company to be made upon any duly appointed agent 
of the company. The original action brought by these plaintiffs, however, was not 
on a claim against the insurance company, but against Marie C. Roy. Assuming 
that Saindon could then be regarded as the “duly appointed agent’ of the com- 
pany, service could not be justified under this clause. 

Rev. St. 1930, c. 95, § 22, provides that service is sufficient if made on the 
person who signed or countersigned the policy. This provision likewise does not 
apply, because it relates only to an action on the policy of insurance. 

Rev. St. 1930, c. 95, § 19, and chapter 60, § 119, in connection with chapter 
{00, § 8, authorize service of a trustee summons on an agent of a foreign insur- 
ance company. At the time, however, of the service on Mr. Saindon his authority 
to act as agent had been revoked. 

[3, 4] In the absence of an estoppel on the part of the defendant to set up 
the revocation of the agent’s authority, the plaintiffs had their option of serving 
their summons either on the insurance commissioner as provided in chapter 60, 
§ 119, or on one who was an agent of the company in fact. 

The plaintiffs claim, however, that in any event the defendant is estopped to 
deny the authority of Saindon as agent. 

There is, however, nothing in the agreed statement to indicate that, after the 
revocation of the agent’s authority, the defendant did anything, to hold him out 
as its agent. The plaintiffs’ only claim is that the defendant filed with the insur- 
ance commissioner no request for a revocation of the agent’s license as provided 
for in Rev. St. 1930, c. 60, § 123, and that his license to act as agent did not 
expire until July 1, 1931. The provisions of chapter 60, § 122, providing for the 
licensing of an agent by the insurance commissioner, presuppose his appointment 
by the principal. In the absence of any statutory provision requiring revocation of 
the appointment to be recorded, such action could be validly taken by the company 
at any time. 

[5, 6] It is unnecessary to decide whether the failure of the defendant to 
request the insurance commissioner to revoke the license of its azent would under 
preper circumstances constitute an estoppel against the company, for im this case 
one of the requisites of an estoppel is lacking. It is admitt.d in the agreed 
statement that “the plaintiffs and their attorneys had no actuai knowledge prior 
to the entry of said trustee writ in court, as to whether or + ot said record and 

les of he insurance department of the State of Maine disclosed the granting 
or revocation of said appointment and license.” To raise an estoppel there must 
be, either by words or conduct, a misrepresentation of fact by one party and a 
reliance thereon by another. In this case the second element is wanting. 

Judgment for the defendant. 


RECORD HOLDING CO. v. NEW YORK FIRE INS. CO. No. 403. 
Supreme Court of New Jersey. Aug. 16, 1934. 
174 Atlantic Reporter 161. 

1. INSURANCE. - oe 

Evidence that insured verbally notified insurer’s agent of fire, and that agent 
dictated letter to insurer reporting fire, held insufficient to show compliance with 
requirement of written notice, in absence of showing that letter was ever written 
or sent by agent or received by insurer. 

(For other cases, see Insurance, Dec. Dig. § 665[7].) 
2. INSURANCE. 

Acceptance of verbal notice of fire by insurer’s agent, and agent’s acting L 
verbal notice by communicating with insurer, held waiver of strict compliance wit+1 
requirement of written notice. 


(For other cases, see Insurance, Dec. Dig. § 558[1].) 
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3. INSURANCE. 

Insurer’s agent could waive requirement that insured give written notice of 
fire. 

(For other cases, see Insurance, Dec. Dig. § 556[1].) 

4, INSURANCE. 

Where payment of fire insurance was contested because of failure to give im- 
mediate written notice of fire, admission of letter written by insured 16 days after 
fire held competent, not to prove notice, but as correspondence between parties on 
subject-matter. 

(For other cases, see Insurance, Dec. Dig. § 662[1].) 

Appeal from Second District Court of Newark. 

Action by the Record Holding Company against the New York Fire Insurance 
Company. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Argued May term, 1934, before Llovd, Case, and Donges, JJ. 

Lionel P. Kristeller, Jacob L. Newman, and Saul J. Zucker, all of Newark, 
for appellant. 

Simon L. Fisch, of Newark, for respondent. 

Lioyp, Justice. 


This is a fire insurance case in which the plaintiff recovered a judgment for 
$500 in the Second district court of Newark. From this judgment the defendant 
appeals. 

[1-3] A number of questions are raised in the appellant's brief, none of which 
do we think important, except the one dealing with the failure to give immediate 
written notice of the fire as required by the terms of the policy. As to this there 
was a failure. What happened, according to the testimony both of Gelman, presi- 
dent of the plaintiff company, and Semel, the defendant’s agent, was that Gelman 
verbally notified Semel of the fire, and that Semel in turn undertook to send a 
letter to the company; the latter testifying that a girl in his office was directed to 
write a letter reporting the fire. Whether she did write it and what she wrote does 
not appear. He dictated a letter, but could not say whether it was mailed or stamp- 
ed, or even directed. After dictating the letter he seems to have given it no fur- 
ther attention, and the girl herself was not called. This clearly was not compli- 
ance with the requirement of the company that written notice be given of the fire. 

Respondent contends, however, that there was a waiver of strict compliance 
when Semel accepted verbal notice on behalf of his company and proceeded to 
act upon it by communicating with his principal. We think this contention is 
sound, and that there was a waiver of any further requirement from the company 
as to notice. This waiver the agent could give. Snyder v. Insurance Co., 59 N. J. 
Law, 544, 37 A. 1022, 59 Am. St. Rep. 625; Cheshansky v. Merchants’ Fire Ins. Co., 
102 N. J. Law, 414, 131 A. 910. 

[4] It is next urged that the court erred in admitting in evidence a letter 
letter written by the plaintiff sixteen days after the fire. It was not contended 
that this letter proved notice; nor was it offered for that purpose. It was com- 
petent, however, as being correspondence between the parties on the subject-matter. 

The next point made is that the court erred in refusing to nonsuit. This is 
covered by the first question, and the fourth is substantially the same. 

[5] Another point is that there was error in failing to specifically find that 
the plaintiff could only recover five-sixths of his total damage in view of the fact 
that there was an additional policy on the property in another company for $1,000, 
and that the policy sued on had the proportional loss provision. This would appear 
to have been entirely cleared up at the beginning of the case. Plaintiff’s counsel 
admitted that there was another policy, and that all that could be recovered from 
the appellant was five-sixths of the amount of the loss, which was claimed aggre- 
gated more than $800, and judgment was asked for but $500; the excess being 
waived. The proofs conformed to this, and there was no error harmful to the 
appellant, in that the court failed to mention the proportional feature of the policy 
because under the proofs by no possibility could the plaintiff recover more than 
proportion, in view of his waiver of any sum beyond the jurisdiction of the court. 

The judgment is affirmed, with costs. 
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GALLOTTI et al. v. CONTINENTAL INS. CO. et al. 
Supreme Court, Trial Term, New York County. June 14, 1933. 
273 New York Supplement 29. 
i, INSURANCE. 


Where transfer was unaccompanied by delivery of deeds, for which no con- 
sideration was paid, and transfer was merely colorable, and without intent to 
consummate change of title, sole and unconditional ownership clause of fire policy 
held not breached because record title was placed in another’s name. 

(For other cases, see Insurance, Dec. Dig. § 328[2].) 

2. INSURANCE. 
Legal title is not test of ownership within terms of standard fire policy. 
(For other cases, see Insurance, Dec. Dig. § 282[2].) 

3. INSURANCE. 

Where there is no change in the fact of title, but only in the evidence of it, 
and such change is merely nominal and not calculated to increase motive to burn, 
or diminish motive to guard insured property from loss of fire, the fire policy 
providing for sole and unconditional ownership in insured is not violated. 

(For other cases, see Insurance, Dec. Dig. § 328[2].) 

4. INSURANCE. ; 

Condition in fire policy rendering void insurance upon a building on gromd 
not owned in fee simple by insured must be construed in the same spirit as the 
other conditions affecting insured’s interest, and insured will be deemed to be 
owner in fee simple if his interest is without condition or limitation, even though 
he may not have legal title. 

(For other cases, see Insurance, Dec. Dig. § 328[2].) 

5. INSURANCE. 

Proofs of loss which sufficiently apprised fire insurers of the nature and 
extent of loss held sufficient. 

(For other cases, see Insurance, Dec. Dig. § 542[1].) 

6. INSURANCE. ; 

Surviving partner who succeeded to al! partnership property including choses 
in action held proper party plaintiff in actions on fire policies without joinder of 
representatives of deceased partner (Partnership Law, § 51, subd. (d). 

(For other cases, see Insurance, Dec. Dig. § 624[1].) 

7. INSURANCE. 

Fire insurers held not entitled to assert against mortgagees defenses relating 
to sole and unconditional ownership interposed against insured. 

(For other cases, see Insurance, Dec. Dig. § 311[3].) 


Action by Primo Gallotti, individually and as the surviving partner of the 
copartnership doing business under the firm name and style of Primo Gallotti & 
A. Vannini, and others, against the Continental Insurance Company and others. 

Verdict directed for plaintiffs. 

Judgment affirmed —— App. Div. ——, 270 N. Y. S. 930. 

Moos, Nathan, Imbrey & Levine, of New York City (A. B. Nathan, of New 
York City, of counsel), for plaintiffs. 

Avery, Taussig & Fisk, of New York City (A. D. Fisk, of New York City, of 
counsel), for defendants. 

SHIENTAG, Justice. 

The decision of the court is as follows: 

[1-3] 1. The partnership was and is the owner of the insured premises. It 
never actually parted with title. The sole and unconditional ownership clause 
was not breached, although the record title was placed in another’s name, the 
transfer in 1920, unaccompanied by the delivery of the deeds, and for which no 
consideration was paid, was merely coloreble and not real or effective. There 
was no intention to consummate a change of title. Forward v. Continenta! Ins. 
Co., 142 N. Y. 382, 37 N. E. 615, 25 L. R. A. 637. In fact, legal title is not the 
test of ownership within the terms of the standard fire insurance policy. Brighton 
Beach Racing Ass’n v. Home Ins. Co., 113 App. Div. 728, 99 N. Y. S. 219, affirmed 
189 N. Y. 526, 82 N. E. 1124. If there is no change in the fact of title, but only 
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in the evidence of it, and this latter change is merely nominal and not of a nature 
calculated to increase the motive to burn, or diminish the motive to guard the 
property from loss by fire, the policy is not violated. Buszozak v. Wolo, 125 Misc. 
946, 211 N. Y. S. 557; Mosher v. Iowa Mut. Ins. Co., 212 Iowa 85, 235 N. W. 
743; Couch on Insurance, vol. 4, pp. 3187-3188. 

[4] 2. The clause relating to the ownership of the ground in fee simple is 
construed the same way as a clause relating to the sole and unconditional owner- 
ship. In Vance on Insurance (2d Ed.) at page 714, the author says: “The con- 
dition rendering void insurance upon a building on ground not owned in fee 
simple by the insured, while valid and enforceable, is construed in the same spirit 
as the other conditions affecting the insured’s interest. The insured will be deemed 
to be the owner in fee simple if his interest is without condition or limitation, 
even though he may not have the legal title.” 

[5] 3. The proofs of loss filed with the insurance company fulfill the require- 
ments of the policy. They sufficiently apprised the defendant of the nature and 
extent of the loss. See Glazer v. Home Insurance Co., 190 N. Y. 6, 82 N. E. 727. 

[6] 4. Primo Gallotti, as the surviving partner of the partnership of Primo 
Gallotti & A. Vannini, is the proper party plaintiff under section 51, subd. (d), of 
the Partnership Law. Title to all partnership property vested in Gallotti, including 
choses in action. Place v. Bleyl, 45 App. Div. 17, 60 N. Y. S. 800. Since title 
vested in him exclusively, the representatives of the deceased partner are not 
necessary parties to the action. Kade v. Sanitary Fireproofing & Contracting Co., 
257 N. Y. 203, 177 N. E. 421. 

[7] 5. In so far as the mortgagees are concerned, the defendants may not be 
heard to assert the defenses interposed against the partnership. Savarese v. Ohio 
Farmers’ Ins. Co. of Le Roy, Ohio, 260 N. Y. 45, 51, 182 N. E. 665; Goldstein 
v. National Liberty Ins. Co., 256 N. Y. 26, 175 N. E. 359. 

6. The loss for which the defendants are liable is the sum of $35,000, of which 
the plaintiffs Gougelmann, in behalf of the mortgagee, are entitled to the sum 
of $10,000, with interest, and the remaining plaintiffs the balance of $25,000, with 
interest. Verdict is directed accordingly. Exception to defendants; 20 days’ stay 
and 60 days to make a case. Settle order which shall apportion the liability of 
the defendants in accordance with the provisions of their respective policies. 


C. J. G. CORPORATION vy. KNICKERBOCKER INS. CO. OF NEW YORK. 
Supreme Court, Appellate Division, Second Department. July 3, 1934. 


273 New York Supplement 42. 
1. INSURANCE. 

Clause of fire policy respecting foreclosure proceedings wield not violated 
by foreclosure action instituted and settled before insurer issued its policy, 
notwithstanding there had not been formal discontinuance of action and can- 
cellation of lis pendens. 

(For other cases, see Insurance, Dec. Dig. § 328[14].) 


Action by the C. J. G. Corporation against the Knickerbocker Insurance 
Company of New York. From an arder denying plaintiff’s motion for summary 
judgment, plaintiff appeals. 

Order reversed on the law and facts, and motion granted, with directions. 

Argued before Lazansky, P. J., and Kapper, Carswell, Tompkins, and 
Davis, JJ. 

William J. Beglin, of Glen Cove, for appellant. 

Thomas J. Gonsalves, of New York City, for respondent. 

Per Curiam. 


[1] Order denying plaintiff's motion for summary judgment reversed on 
the law and the facts, with $10 costs and disbursements, and the motion granted, 
with $10 costs, with the provision that an assessment of the extent of plaintiff's 
damages be had immediately before a court or a court and jury pursuant to 
rule 113 of the Rules of Civil Practice. There is no issue of fact in respect of 
the defense based on the provision in the policy relating to knowledge of the 
insured respecting foreclosure proceedings, etc.; the undisputed facts show that 
this clause was not violated during the period of coverage. The foreclosure 
action invoked as such a violation was begun before the period of coverage, and 
was, on the undisputed facts, settled and concluded before defendant issued its 
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policy, even though there had not been a formal discontinuance of the action 
and cancellation of the lis pendens. The action was only nominally pending, 
although actually it had been concluded and settled three months before the 
beginning of the period of coverage. The defense on the undisputed facts is 
insufficient in law. Chamberlain v. Insurance Co. of North America, 51 Hun, 
636, 3 N. Y. S. 701, 20 N. Y. St. Rep. 543. The defendant does not show any 
evidentiary facts that entitle it to a trial in respect of the claimed origin of the 
fire. There is an issue of fact in respect of the amount of damages, dependent 
upon whose evidence as to values is credited and the extent of the credits to 
which the defendant may be entitled. This issue of fact does not bar summary 
judgment under the present provisions of rule 113. 


CARDINAL v. JOHN ROSHIRT, Inc., et al. 
Supreme Court, Appellate Division, Third Department. July 6, 1934. 
273 New York Supplement 487. 
1. INSURANCE. 
Contractor constructing house Jield to have insurable interest in the property. 
(For other cases, see Insurance, Dec. Dig. § 115[2].) 
2. INSURANCE. 

Original oral contract entered into between contractor and insurer’s agent to 
issue fire policy on certain property in designated amount in contractor’s name 
held complete and binding. 

(For other cases, see Insurance, Dec. Dig..§ 131[1].) 

3. INSURANCE. 

Where contractor orally applied for fire policy in his name without intend- 
ing that policy protect any other person, and insured’s agent agreed to issue 
policy, but insurer inserted in the policy certain statements respecting owner 
ship,-and conditions and mortgagee clause not requested, intended, or assented 
to by insured and without his knowledge, such conduct held fraud on insured, 
justifying reformation of policy. 

(For other cases, see Insurance, Dec. Dig. § 143[3].) 

4. INSURANCE. ; 

Where contractor obtained fire policy in own name, but insurer made no 
inpuiry as to ownership of property, and, though property was visited by its 
agent before fire, did not object to its-location with reference to fre apparatus 
and fire hydrants, insurer could not take advantage of erroneously assumed 
facts not induced by any misrepresentation of insured, and could not set up 
erroneous recitals in policy respecting ownership and condition of property 
as defense to liability. 

(For other cases, see Insurance, Dec. Dig. § 388[1].) 

Bliss, J., dissenting. 

Appeal from Trial Term, Albany County. 

Action in equity for reformation of a fire insurance policy by James A. 
Cardinal against John Roshirt, Inc., the Mercury Insurance Company and 
others. From a judgment dismissing the complaint, plaintiff and defendant first 
named, the assignee of plaintiff, appeal. 

Reversed on the law and facts, and judgment directed in accordance with 
opinion. 

Argued before Hill, P. J., and Rhodes, Crapser, Bliss, and Heffernan, ti. 

Flanders, Harris & King, of Albany, for appellant Cardinal. 

Wiswall, Walton, Wood & MacAffer, of Albany, for appellant John 
Roshirt, Inc. 

Ainsworth & Sullivan, of Albany, for respondent Mercury Ins. Co. 

RuHopEs, Justice. 

Plaintiff in equity seeks reformation of a fire insurance policy. 

There is no dispute that plaintiff, as contractor, was constructing a house 
on a lot then owned by the defendant Frank Bins and Laura G. Bins, and that 
about July 2, 1929, plaintiff telephoned an insurance agency, under the name of 
Tucker Bros. Agency, requesting a fire insurance policy in the sum of $4,000 
on the building under construction. 








- we ae “ 


se 
at 
of 


OO 








Fire ] Cardinal v. John Roshirt Inc. et al. 165 








There is a dispute between plaintiff and defendant’s witness as to the details 
of the conversation, but the variance is immaterial because it appears from 
the defendant’s witness, who was employed in the office of the insurance agency 
and claims to have had the telephonic conversation with plaintiff, that the 
plaintiff telephoned and inquired for Mr. Joe Tucker who was not in the office. 
She asked plaintiff if she could take any information, and he told her to write 
a fire insurance policy for $4,000; that he did not have the street number, but 
gave her the lot number of the property; that he told her that it was located in 
the city of Albany; that the building was in the course of construction and to 
incorporate a clause in the policy to that effect; that “he just said to write the 
policy in the name of James A. Cardinal; that is all. That is the only name I 
received from him”; that plaintiff did not say anything further with reference 
to the ownership of the property. She thereupon made up the policy form in 
the name of plaintiff “as owner,” placed the signature of J. H. Tucker upon it, 
and mailed it to plaintiff. 

No question is raised as to the authority of the agent to issue the policy. 
It was received by plaintiff about July 4, 1929, and plaintiff testified that when 
he received it he examined it, “just the name and the amount and the location.” 

It is conceded that the structure was damaged by fire on the 28th day of 
July, 1929, and that the actual loss by fire was $4,148.52. 

On the day of the fire plaintiff informed the insurance agency thereof, and 
was told by Mr. Tucker to call at the office and that proofs of loss would be 
made out for him. There was then no mortgage clause attached to the policy. 
The following day he took the policy to the office and left it. About three 
weeks later he called for the policy; obtained it, but did not examine it 
thoroughly, and took it to the office of his attorney. He paid the premium on 
the policy by check about two weeks after the fire. 

Previous to the fire, the defendant Frank Bins had conveyed his interest in 
the property to the defendant Laura G. Bins, and had received a mortgage from 
her in the amount of $6,000. After the fire, and while the policy was in the hands 
of the insurance agency, the agency was requested in behalf of the defendants Bins 
to attach a mortgagee clause to the policy, and this was done without the knowledge 
or consent of the plaintiff; the mortgagee clause being predated evidently to 
correspond with the date of the policy. 

The answer of the defendant insurance company sets up various defenses to 
the effect that the policy issued, by its terms, provided that it should be void if 
the interest of the insured be other than unconditional and sole ownership, or if 
ihe subject of insurance be a building on ground not owned by the insured in fee 
simple, or if the insured had concealed or misrepresented any material fact or 
circumstance contained in this insurance or the subject thereof, or where the 
hazard is increased by any means within the knowledge or control of the insured. 

Plaintiff, by his complaint, asserts that the policy of insurance fails to express 
the real and true intent of the parties thereto, in that it does not set forth cor- 
rectly the interest of the plaintiff in said property; that the said mortgage clause 
was attached to said policy without the knowledge of plaintiff, the person intended 
to be insured, and that plaintiff did not intend or desire that said policy should 
protect any other person than himself; that the said errors and changes were not 
observed by the plaintiff until after the fire; that the error in description of the 
interest of plaintiff was caused by mistake on the part of both plaintiff and 
defendant, or, if not by mistake on the part of the defendant company, through 
the fraud of the defendant company and the mistake of the plaintiff; and that 
the said mortgagee clause was inserted without the knowledge and consent of the 
plaintiff and through the fraud of the defendant, and was permitted to remain 
through mistake of the plaintiff. 


{1] The plaintiff had an insurable interest in the property. Donavin v. 
Thurston, 190 App. Div. 48, 179 N. Y. S. 473. He requested defendant’s agent 
to issue a policy on the property in the sum of $4,000 in his name. Manifestly 
he could not obtain valid insurance upon the property unless he had an insurable 
interest therein. When he rqeuested an insurance policy in his name, defendant’s 
agents must have understood that thereby he was endeavoring to protect and 
insure his interest, whatever it might be, in the property. His interest in the 
Property was that of a contractor. His application, therefore, was tantamount to 
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a request that the policy issued in his name should cover his interest as contractor. 
He was not seeking to protect the interests of the owner or of any mortgagee. 
The mortgage had not been given at the time of his application for the policy. 
According to the defendant, he did not claim to be the owner and did not state 
who the owners were, and he made no representations about the property other 
than the statements hereinbefore outlined. 

The defendant undertook to furnish to plaintiff the insurance which he 
requested. That was the only kind of insurance which he had applied for, and 
therefore the only kind which under his application he was obligated to receive 
unless he thereafter waived the terms of his application and consented to receive 
a different policy. 

[2] The original contract of insurance was oral but complete and binding. 
Hicks v. British America Assur. Co., 162 N. Y. 284, 56 N. E. 743, 48 L. R. A. 424. 
The question here is whether the written policy, thereafter delivered, should be 
reformed to correspond with the terms of the original agreement. As was stated 
in Welles v. Yates, 44 N. Y. 525-531: “In the present case, the party does not 
ask to have the contract rescinded. He does not seek to have it declared void. 
On the contrary, he insists that it is valid. He asks that it may read exactly 
as ~ parties originally agreed, and that all its parts may be completely per- 
formed.” 

[3] When the defendant inserted in the policy statements and conditions not 
requested, intended, or assented to by the plaintiff and without his knowledge, this 
constituted a fraud upon the plaintiff justifying a reformation of the contract. 
Hay v. Star Fire Ins. Co., 77 N. Y. 235, 33 Am. Rep. 607; Welles v. Yates, supra; 
Whipple v. Brown Bros. Co., 225 N. Y. 237, 121 N. E. 748; International Ferry 
Co. v. American Fidelity Co., 207 N. Y. 350, 101 N. E. 160; Davern v. American 
Mut. Liability Ins. Co., 241 N. Y. 318, 150 N. E. 129, 43 A. L. R. 522; Lewitt & 
Co. v. Jewelers’ Safety Fund Soc., 249 N. Y. 217, 164 N. E. 29. 


[4] If the insurance company desired more information, it had the means 
available of obtaining it, and hence cannot be said to have been misled by con- 
cealment or ignorance, and may not take advantage of its erroneously assumed 
facts not induced by any misrepresentation of plaintiff. It may not set up such 
erroneous recitals in the policy as a defense to liability. See Hessler v. North 
River Ins. Co. of City of New York, 211 App. Div. 595, 207 N. Y. S. 529; Davern 
vy. American Mut. Liability Ins. Co., supra; Hubbard v. Ohio Farmers’ Ins. Co. 
of Le Roy, Ohio, 224 App. Div. 249, 229 N. Y. S. 678; Blass v. Agricultural Ins. 
Co., 18 App. Div. 481, 46 N. Y. S. 392; affirmed 162 N. Y. 639, 57 N. E. 1104; 
Wisotzkey v. Niagara Fire Ins. Co., 112 App. Div. 599, 98 N. Y. S. 760: affirmed 
189 N. Y. 532, 82 N. E. 1134; Bennett v. Agricultural Ins. Co., 106 N. Y. 243, 
12 N. E. 609. 

The insurance company under these circumstances is estopped from taking 
advantage of these conditions of which it might have had knowledge at the 
time of the making of the policy of insurance. See Satz v. Massachusetts Bond- 
ing & Ins. Co., 243 N. Y. 385, 153 N. E. 844, 59 A. L. R. 606.. The agents had 
insurance maps in their office; one of the agents visited the premises before 
the fire. If there was anything in the condition of the property relative to its 
location with reference to fire apparatus and fire hydrants, one of the things 
now complaned of, or if there was anything in the nature of ownership which 
the defemdant objected to, it could have cancelled and rescinded the policy. In 
the face of all this knowledge, it accepted premiums and attached a mortgagee 
clause to the policy and thereby recognized its continued existence. 

It is true that, when the parties orally agreed that a policy should be issued, 
they are deemed to have contemplated, in the absence of anything to the con- 
trary, that the policy when issued should contain the applicable standard pro- 
visions required by law. Hicks v. British America Assur. Co., supra. But, 
under the facts in this case, it must be held that the insurer has either waived 
the conditions relied on as a defense or is estopped from asserting the same. 
The cases hereinbefore cited fully support this view. See, also, Mead v. Sara- 
toga & W. Ins. Co., 81 App. Div. 282, 80 N. Y. S. 885. 

Plaintiff and his assignees are entitled to a reformation of the policy and to 
judgment for the amount of $3,675.92, the sum due plaintiff under his contract 
and payable under the policy in accordance with their respective rights and 





Fire] Butler v. AXtna Ins. Co. of Hartford, Conn. 167 


interests therein. The judgment below should be reversed accordingly on the 
law and facts and judgment directed in accordance herewith, with separate bills 
of costs to the plaintiff and the defendant John Roshirt, Inc., appellant, against 
the Mercury Insurance Company, defendant-respondent, on this appeal and in 
the court below. 

Judgment reversed, on the law and facts, and judgment directed in accord- 
ance with opinion, with separate bills of costs to the plaintiff and the defendant 
John Roshirt, Inc., against the Mercury Insurance Company, on this appeal and 
in the court below. 

The court reverses findings of fact numbered 9, 10, 13, 14, and 15, and disap- 
proves of all the conclusions of law set forth in the decision. 

The court makes the following new finding of fact: That, contrary to the 
instructions of the plaintiff, the said policy of insurance was issued to plaintiff 
as owner of the premises instead of in the name of the plaintiff covering his 
insurable interest therein; and also makes the findings requested by plaintiff 
in his requests to find, being numbered 11, 12, 13, 14, 16, 17, and 19, with the 
further finding that the amount due and unpaid to plaintiff on said contract 
at the time of the fire was the sum of $3,675.92, which is the amount of the 
liability of the defendant insurer herein. 

Hill, P. J., and Crapser and Heffernan, JJ., concur. 

Bliss, J., dissents. 


BUTLER v. ETNA INS. CO. OF HARTFORD, CONN. No. 6237. 
Supreme Court of North Dakota. Aug. 18, 1934. 
256 Northwestern Reporter 214. 
5. INSURANCE. 

Contract of fire insurance is contract of indemnity whereby insurer undertakes 
to make insured whole as against such loss of insured property as insured may 
suffer on account of fire, in amount not exceeding that stipulated in policy (Comp. 
Laws 1913, § 6458). 

(For other cases, see Insurance, Dec. Dig. § 124.) 

6. INSURANCE. 

“Actual cash value,” within standard fire policy, is market price of insured 
property at time of fire, and, where there is no established market, “market price” 
is amount which in all probability would be arrived at by fair negotiations between 
owner willing to sell and purchaser desiring to buy, taking into account all consid- 
erations that fairly might be brought forward and reasonably given substantial 
weight in such bargaining. 

(For other cases, see Insurance, Dec. Dig. § 499.) 

Syllabus by the Court. 

1. While the question of value in estimating the loss under a fire insurance 
policy is more or less a matter for expert opinion, and testimony in that behalf may 
not be arbitrarily rejected or disregarded, but is to be considered in the same man- 
ner as other evidence, nevertheless the question is one of fact, and, in determining 
it, the jury may give such testimony weight according as it appeals to their intelli- 
gent and impartial minds, in view of all the facts and circumstances developed upon 
the trial and the common knowledge and experience of mankind. 


2. Whether a new trial shall be granted on the ground of the insufficiency of 
the evidence to sustain the verdict is a matter resting largely in the discretion of the 
trial court, and the exercise of that discretion will not be disturbed except in case 
of an abuse thereof. Held, for reasons stated in the opinion, that there was no 
abuse of discretion in the instant case. 


3. The provision in the standard form of fire insurance policy that the insurer 
“shall not be liable beyond the actual cash value of the property at the time any 
loss or damage occurs and the loss or damage shall be ascertained or estimated ac- 
cording to such actual cash value, with proper deduction for depreciation however 
caused, and shall in no event exceed what it would then cost the insured to repair 
or replace the same with material of like kind and quality,” is a limitation upon the 
insurer’s liability and for his benefit. Accordingly, where the court in his instruc- 
tions, ond as a part thereof, read the foregoing provision, omitting, however, the 
clause “with proper deduction for depreciation however caused, and shall in no event 





168 The Insurance Law Journal, Vol. 84 [jJan., 1935 


exceed what it would then cost the insured to repair or replace the same with ma- 
terial of like kind and quality,” there was no prejudicial error. 

4. A contract of fire insurance is one of indemnity whereby the insurer under- 
takes to make the insured whole as against such loss of the insured property as he 


may suffer on account of fire in an amount not exceeding that sitpulated in the 
policy. 


e 


5. “Actual cash value,” within the meaning of that term in the standard form 
of fire insurance policy, is the market price of the insured property at the time of 
the fire, and where there is no established market the market price must be esti- 
mated at such amount as in all probability would have been arrived at by fair 
negotiations between an owner willing to sell and a purchaser desiring to buy, 
taking into account all considerations that fairly might be brought forward and 
reasonably given substantial weight in such bargaining. 

Appeal from District Court, Sargent County; Geo. M. McKenna, Judge. 

Action by Leo T. Butler against the AXtna Insurance Company of Hartford, 
Connecticut, to recover on account of loss under a fire insurance policy. Verdict 
for plaintiff. From an order denying his motion for a new trial, plaintiff appeals. 

Affirmed. 

A. Leslie, of Forman, Kvello & Adams, of Lisbon, and Otto L. Kaas, of Brit- 
ton, S. D., for appellant. 

Nilles, Oehlart & Nilles, of Fargo, for respondent. 

NuEssLk&, Judge. 

This is an appeal from an order of the district court of Sargent county deny- 
ing plaintiff’s motion for a new trial. 


The action was brought by the plaintiff to recover on several policies of fire 
insurance. The essential facts are as follows: On February 10, 1933, the plaintiff, 
a farmer living in Sargent county, bought a grain elevator. This elevator was 
situated on the railroad right of way in the little village of Straubville. It was the 
only elevator there. It was built in 1922 at a cost of $16,000. It was of 40,000- 
bushel capacity, contained 16 hopper bins, was fully equipped, and in good condi- 
tion. Adjacent to it and as a part of the elevator plant was a coal shed. Plaintiff 
bought the elevator, together with the coal shed, equipment, and furniture therein, 
for $5,600. He paid $1,000 cash and gave his notes for the remainder, securing the 
same by chattel mortgage on the elevator. He bought from one Mrs. Lewis, who 
had obtained title to the elevator through foreclosure of a mortgage which she 
had held as security for an indebtedness of $8,000. The elevator had been but 
little used since 1931, as apparently not much grain was marketed in that com- 
munity during that period. At the time the plaintiff bought the elevator there was 
outstanding a fire insurance policy covering it with loss payable to Mrs. Lewis. 
After the purchase this policy was reduced in amount to $5,500 and was transferred 
to the plaintiff. Plaintiff also at once took out additional insurance in the amount 
of $6,100 in four policies, one of which was directly in question in this action. On 
the night of April 10, the elevator proper together with its entire contents was 
destroyed by fire. The coal shed was not burned. The fire had an unaccountable 
origin. Though plaintiff had been using the office of the elevator, he had had no 
fire there for some time. The elevator had not been used for grain storage pur- 
poses, excepting that a small quantity of seed grain was stored therein, and none 
had been bought. No train had passed for many hours before the fire. A few days 
before the fire plaintiff removed a large safe from the office. The coal shed at the 
time of the fire contained some coal. The shed was valued at around $700. 


The instant case was tried to a jury. The jury returned a verdict for the 
plaintiff and found the cash value of the elevator at the time of the fire to be 
$3,000. Suit had been instituted upon all of the four policies aggregating $6,100. By 
stipulation the three other actions were consolidated with and to abide the final 
result in the instant action. Under the terms of the several policies the total 
recovery that might be had on them was limited to the cash value of the elevator. 
Thus the total recovery was limited to the value found by the jury. Plaintiff 
moved for a new trial, urging as grounds therefor that the verdict of the jury 
fixing the value of the elevator at $3,000 was contrary to the evidence, and that the 
court erred in his instructions with respect to the method of determining the value 


thereof. The motion for new trial was denied. Whereupon the plaintiff perfected 
the instant appeal. 
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The plaintiff's contentions on his motion for a new trial and now on this appeal 
were, and are, that under the evidence in the case the jury’s verdict fixing the cash 
value of the elevator at $3,000 was inadequate; that the uncontradicted evidence in 
the case shows the value was $12,000; that the defendant insurance companies had 
issued policies of insurance aggregating $6,100; that therefore the verdict should 
have been for at least that amount. 


The only direct affirmative testimony as to the value of the elevator was that 
of the plaintiff, who testified it was worth $12,000 at the time of the fire. The 
plaintiff had had no experience in the elevator business and predicated his testi- 
mony as to value largely on the information he had obtained from lumbermen with 
respect to the cost of materials that would be required to build the elevator. In 
addition to the policies of insurance here involved aggregating $6,100, there was 
also outstanding and in effect the policy of insurance which was in effect at the 
time of the purchase in the reduced amount of $5,500, so that the whole amount of 
the outstanding policies aggregated $11,600. There is some dispute in the record as 
to how it came to pass that the insurance companies issued policies for this amount 
of coverage. The agent who issued the policies for $6,100 testified he did so pur- 
suant to the plaintiff’s statement that he had paid $12,000 for the property, and on 
account of other misinformation respecting the facts in the case. On the other 
hand, plaintiff testified that the agent was fully apprised of the amount he had 
agreed to pay for the elevator and that he had full information as to all the other 
essential facts at the time the policies were issued. But, in any event, the jury, to 
whom the question of value was left, found it to be $3,000. 

[5-6] The appellant further insists that the charge with respect to the 
ascertainment of the value of the property destroyed was misleading and con- 
fusing in another direction. The portion of the charge on which he predicates 
this contention reads as follows: “Now the plaintiff’s measure of damages, if 
he is entitled to recover, is the actual cash value of the property destroyed at 
the time of the fire on the 10th day of April, 1932. That is a question of fact 
for you members of the jury to determine. You have a right in arriving at that 


actual cash value to take into consideration the size of the elevator, the material 
of which it was composed, its age, the property that was in it, its state of preser- 


vation or repair, the condition the elevator was in at the time, and all the other 
facts and circumstances that you can glean from the evidence, including the 
place where it was located, the community, and any other fact disclosed by 
the evidence which will throw any light upon what the actual cash value of 
the elevator was at the time it was burned. Now you understand what actual 
cash value means. That does not mean what the elevator could be sold for at 
that time. It does not mean what it might be worth to the plaintiff, Mr. Butler, 
but what the elevator could have been sold for on the market at that time for 
cash, and that would be the measure of the plaintiff’s damages, if you find that 
he is entitled to recover in this case.” The appellant’s contentions in this regard 
are that from this instruction it was impossible for the jury to understand what 
was meant by actual cash value or how they should go about it to determine 
that value at the time of the fire; that the latter part of the quoted charge is 
contradictory, confusing, and uncertain; that in one breath the court said that 
cash value did not mean what the elevator could be sold for at that time, and 
in the next that it meant what the elevator could have been sold for on the 
market at that time for cash; that, in any event, there was no market for such 
property at that time and place; that no testimony was offered as to the market 
value of the elevator; and that in fact it had no cash market value. 


The insurance contract under which the plaintiff claims to recover is a 
contract of indemnity. By it the defendant company undertook to make the 
plaintiff whole as against such loss as he might suffer on account of fire in an 
amount not exceeding the actual cash value of the elevator or the face of the 
policy. See secton 6458, Comp. Laws 1913; State v. Hogan, 8 N. D. 301, 78 N. W. 
1051, 45 L. R. A. 166, 73 Am. St. Rep. 759; Elliott on Evidence, § 2315. And the 
trial court so instructed. That is, the plaintiff was entitled to what he lost by 
the fire in an amount not exceeding the face of the policy. This does not mean 
what the elevator originally cost; it might not have been worth that. Or what 
the plaintiff paid for it; he might have made a bad bargain and paid too much 
or it might have decreased in value after he bought it. On the other hand, if 
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he made a good bargain he was entitled to the benefit of it, or if the elevator 
had increased in value in the meantime he was entitled to the benefit of such 
increase. In other words, his loss must be determined as of the time of the 
fire. Accordingly, he was entitled to recover the full money equivalent of the 
elevator and thereby be put in as good a position in dollars and cents as he 
would have occupied had it not been burned. Considering the whole of the 
charge there could have been no misunderstanding in the jury’s mind as to 
the rights of the plaintiff in these respects. The plaintiff’s challenge to the 
instruction is on account of uncertainty and contradictions in its terms as to the 
manner in which the actual cash value of the property destroyed should be 
ascertained. In the case ot ordinary personal property, the price of which is 
fixed in the market, there is no difficulty in measuring what an insured is entitled 
to under a contract such as is here in question. Ordinarily, “actual cash value,” 
“fair market price,” and “market value” are synonymous terms. Birmingham 
Fire Insurance Co. v. Pulver, 126 Ill. 329, 18 N. E. 804, 9 Am. St. Rep. 598. But 
here the property destroyed was a grain elevator situated on a railroad right 
of way in a small village. Such property is not the subject of frequent purchase 
and sale. “In order that an article may be said to have a market price, it must 
be shown that other property of the same kind was the subject of purchase or 
sale in so many instances that the value became in a measure, fixed by a con- 
sensus of buyers and sellers in the ordinary course of trade.’ McGilvra v. Rail- 
way Co., 35 N. D. 275 159 N. W. 854. See, also, Cooley’s Briefs on Insurance 
(2d Ed.) p. 5089 et seq. So there could have been no established market price 
in the instant case. But that does not necessarily mean that there was no 
market for the property in question, nor that it had no market or actual cash 
value. Nor does it follow that the court erred in charging that the measure of 
the plaintiff's damage was what the elevator could have been sold for an the 
market at the time of the fire for cash. It seems to us that what is said in the 
case of Olson vy. United States, 54 S. Ct. 704, 709, 78 L. Ed. 823, April 30, 1934, 
exactly fits in the instant case. There the question was as to the damages for 
the appropriation of flowage easements by the government. The court said: 
“Flowage easements upon these lands were not currently bought or sold to such 
an extent as to establish prevailing prices, at or as to the time of the expropriation. 
As that measure (United States v. New River Collieries, 262 U. S. 341, 344, 43 
S. Ct. 565, 67 L. Ed. 1014) is lacking, the market value must be estimated. In 
respect of each item of property that value may be deemed to be the sum which, 
considering all the circumstances, could have been obtained for it; that is, the 
amount that in all probability would have been arrived at by fair negotiations 
between an owner willing to sell and a purchaser desiring to buy. In making 
that estimate there should be taken into account all considerations that fairly 
inight be brought forward and reasonably be given substantial weight in such 
bargaining. Brooks-Scanlon Corp. v. United States, 265 U. S. 106, 124, 44 S. Ct. 
471, 68 lL. Ed. 934. The determination is to be made in the light of all facts 
affecting the market value that are shown by the evidence taken in connection 
with those of such general notoriety as not to require proof. Elements affecting 
value that depend upon events or combinations of occurrences which, while 
within the realm of possibility, are not fairly shown- to be reasonably probable 
should be excluded from consideration for that would be to allow mere specula- 
tion and conjecture to become a guide for the ascertainment of value—a thing 
to be condemned in business transactions as well as in judicial ascertainment 
of truth.” Reading the whole charge as given by the court in the instant case, 
it seems to us that the plain purport thereof is that, taking into consideration 
all of the circumstances, if the jury found for the plaintiff, their verdict must 
be for such amount as would compensate him for the loss suffered by him, and 
that such loss was what the property was worth in cash at the time of the fire; 
that they could not put any fanciful or imaginary value upon it; that they could 
not fix the value at the amount the plaintiff. thought it might be worth to him 
or what it might have been sold for if sold on time; that they must, as best 
they could, fix the value at such an amount as in all probability would have 
been arrived at by fair negotiations between an owner willing to sell and a 
purchaser desiring to buy. 
The order of the district court must be, and it is, affirmed. 
Burr, C. J., and Moellring, Christianson, and Burke, JJ., concur. 
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CENTRAL LIFE ASSUR. SOC. v. DENVER MUT. FIRE INS. CO. No. 7632. 
Supreme Court of South Dakota. July 30, 1934. 
256 Northwestern Reporter 126. 
INSURANCE. 


Addition to open mortgage clause in favor of insured’s mortgagee in fire policy 
of provision that all conditions of policy should apply to mortgage clause with excep- 
tion that nonpayment of assessments would not invalidate policy without prior 
notice to mortgagee did not transform open mortgage clause into mortgage clause 
with full contribution, but interest of mortgagee would be affected in same manner 
as insured’s interest upon change of title to insured property (Rev. Code 1919, §§ 
9198, 9199, 9264-9280). 

(For other cases, see Insurance, Dec. Dig. § 328[1].) 

2. INSURANCE. ; 

Under provision that fire policy would be void upon change of title to insured 
property, change of title operated to suspend policy during period of breach, so 
that, where loss occurred after insured had conveyed property to another, mort- 
gagee of insured could not recover upon mortgage open clause in his favor (Rev. 
Code 1919, §§ 9198, 9199, 9264-9280). 

(For other cases, see Insurance, Dec. Dig. § 328[1].) 

3. INSURANCE. ; 

That insurer retained policy and maintained silence after insured’s mortgagee, 
named in open mortgage clause in policy, informed insurer of change of title to 
insured property and requested insurer to waive change and indorse and return 
policy, was not waiver of provision that policy would be void upon change of title 
to insured property (Rev. Code 1919, §§ 9198, 9199, 9264-9280). 

(For other cases, see Insurance, Dec. Dig. § 390.) 

4. INSURANCE. ae 

Provision of fire policy that policy would be void upon change of title to 
insured property was for benefit of insurer, and could be waived by insurer either 
by express words or by conduct amounting to estoppel (Rev. Code 1919, §§ 9199, 
9264-9280). 

(For other cases, see Insurance, Dec. Dig. § 372.) 

\ppeal from Circuit Court, Kingsbury County; Frank R. Fisher, Judge. 

\ction by the Central Life Assurance Society (Mutual), of Des Moines, Iowa, 
against the Denver Mutual Fire Insurance Company of the Village of Hetland, 
Kingsbury County. From an order sustaining a demurrer to the plaintiff's second 
amended complaint, the plaintiff appeals. 

Order affirmed. ‘ 

Tas E. Purdy, of Brookings, for appellant. 

BE. _ Green, of DeSmet, for respondent. 

CAMPBELL, Judge. 


This is an appeal from an order sustaining a demurrer to plaintiff's second 
amended complaint in an action to recover upon a fire insurance policy, and the 
facts may be summarized as follows: Defendant is a township mutual fire insurance 
company organized under sections 9264-9280, Rev. Code 1919. It charges a small 
policy fee (in this case $4.40) when the policy is written, and depends upon assess- 
ments to pay losses; insured being veueaa to give an undertaking (section 9268, 
Rev. Code 1919) binding himself for his pro rata payments. 


In November, 1928, Daniel Rasmussen owned a farm in Kingsbury county (in 
the territory where defendant company operated) with buildings thereon, mort- 
gaged for $5,800 to plaintiff, an Iowa life insurance company, which mortgage 
required Rasmussen to keep the structures on the farm insured against damage by 
fire for benefit of plaintiff. November 10, 1928, Rasmussen took out a policy of 
insurance in defendant company insuring the dwelling house against fire in the 
amount of $800. The policy provided in part as follows: “This entire policy, unless 
otherwise provided by agreement endorsed hereon and added hereto, shall be void 
* * * if any change other than by the death of the insured, take place in the inter- 
est, title, or possession of the subject of insurance (except change of occupants 
without increase of hazard), whether by legal process or judgment or by voluntary 
act of the insured, or otherwise * * *” and also provided: “If, with the consent 
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of this company, an interest under this policy exist in favor of a mortgagee or of 
any person or corporation having an interest in the subject of insurance other than 
the interest of the insured as described herein, all the conditions of this policy shall 
apply to such interest unless otherwise expressed in writing on this policy or 
attached or appended thereto” both of the above clauses being in accordance with 
the standard form of fire policy prescribed by section 9199, Rev. Code 1919. To 
this policy there was attached a mortgage clause in favor of plaintiff which was 
not precisely in accordance with either of the mortgage clauses set forth in section 
9198, Rev. Code 1919, but which read as follows: 

“Loss Clause for Fire Insurance Policy 

“Loss or damage, if any, to the buildings insured under this policy is hereby 
made payable to Central Life Assurance Society (Mutual), of Des Moines, Iowa, 
Mortgagee, as its interest may appear at date of loss, subject to all the conditions 
of said policy; except that as to interest of the aforesaid mortgagee herein, this 
policy shall not be invalidated by the non-payment of any premium, premium note, 
assessment or dues against said policy, unless ten days prior written notice shall be 
given said mortgagee by this insurance company of such non-payment. 

“Tt is hereby understood and agreed that where the word ‘mortgagee’ is used in 
this form, it shall be construed to mean mortgagee, trustee, beneficiary under deed 
of trust, or the assigns of same, as the case may be. 

“Attached to and forming part of policy No. 5843 of the Denver Mutual Fire 
Insurance Co., of Hetland, South Dakota. 

“Dated November 10, 1928. 

“Charles H. Johnson, Secretary.” 

This policy with mortgage clause attached was delivered by Rasmussen to the 
plaintiff. 

On March 11, 1931, the owner, Daniel Rasmussen, conveyed the premises in 
question to one Anton Rasmussen. As soon as plaintiff learned of the change of 
ownership of the property (December 12, 1931), plaintiff sent the policy to the sec- 
retary of defendant company advising defendant company of the change of owner- 
ship and requesting defendant company to indorse on the policy its consent or 
agreement thereto. 


At this point it may be noticed that the complaint does not state what defendant 
company thereupon did or said or wrote to plaintiff, if anything, concerning the sit- 
uation, nor does it allege that defendant kept silent or that plaintiff was misled or 
deceived by defendant’s silence. The only allegation of the complaint relating to 
defendant’s conduct after plaintiff sent in the policy is as follows: “That since the 
said 12th day of December, 1931, the defendant has retained and still retains said 
Policy of Insurance, and the plaintiff has never received notice of the cancellation of 
said policy. That by reason of the fact that the defendant retained said Policy of 
Insurance and failed to give notice of the cancellation of the same, after it had 
received notice of the change of ownership of the property insured, the plaintiff 
believed that the defendant regarded the said Insurance Contract as being in force, 
and that due to that fact only, the plaintiff was misled to its prejudice, and the 
defendant thereby waived any right it might have had to cancel said policy.” 

Nearly a year later (November 8, 1932) the dwelling house was totally 
destroyed by fire. It was worth more than the insurance of $800, and the amount 
due on plaintiff's mortgage at that time was about $6,700. Daniel Rasmussen and 
Anton Rasmussen gave due notice of loss to the defendant company and served 
verified proof of loss in writing, but defendant company rejected the claim, and 
plaintiff instituted the present suit to recover thereon. 

[1] Plaintiff-appellant argues that, since the mortgage clause attached to the 
policy was not strictly in the form of either mortgage clause set forth in our statute, 
it should be held that it was intended to be a mortgage clause with full contribution 
and that plaintiff is entitled to the benefit of the provision which our statute requires 
in a mortgage clause with full contribution to the effect that the insurance so far 
as concerns the interest of the mortgagee “shall not be invalidated by any act or 
neglect of the mortgagor or owner * * * nor by any change in the title or owner- 
ship of the property, * * *” and therefore that plaintiff's rights should not be 
affected by Rasmussen’s conveyance of the property to Anton. We find no merit 
in this contention. The mortgage clause on the policy is substantially the short 
form or “open clause” prescribed by our statute plus a statement that all conditions 
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of the policy should apply thereto with the exception that nonpayment of assess- 
ments shall not invalidate the policy without prior notice to the mortgagee. We 
think the addition of this provision to the open mortgage clause is entirely within 
the permission of the standard form policy (section 9199, Rev. Code 1919), which 
says that all conditions of the policy shall apply to the mortgage interest unless 
otherwise expressed in writing; it amounts merely to an expression in writing of 
one condition of the policy which shall not invalidate the same as against the mort- 
gagee. The added words simply make the “open clause” a little more favorable to 
the insured than it otherwise would be. We see no harm in such addition, and do 
not believe that it translates this “open clause” into a mortgage clause with full 
contribution. 

[2-4] If it be held (and we think it must, as above indicated) that the interest 
of plaintiff-appellant under the above policy is affected in the same manner as the 
interest of the insured by the change of title, then plaintiff-appellant argues that in 
any event the change of title renders the policy voidable only as distinguished from 
void, and that the policy will continue in full force and effect notwithstanding such 
change of title unless defendant company, upon learning of the change of title, gives 
formal notice of the cancellation of the policy, citing and relying upon such cases 
as Anderson v. U. S. Fire Ins. Co. (1928) 57 N. D. 462, 222 N. W. 609. The North 
Dakota case is clearly distinguishable upon the facts from the instant case, and we 
do not believe it goes to the extent contended for by plaintiff-appellant. The policy, 
by its terms, provides that it “shall be void” in case of change of title. Whether 
change of title does in fact absolutely avoid the policy, we need not undertake to 
decide in this case. It is the clear weight of authority that change of title, if it 
does not absolutely avoid the policy, at least suspends the policy during the period 
of the breach (see annotation, 52 A. L. R. 843), and in the instant case the loss 
occurred during the period of the breach. Now it may be conceded that the pro- 
vision of the policy (whether it be deemed to work an absolute avoidance of the 
policy or a suspension thereof during the continuance of the breach) is for the 
benefit of the insurer, and may be waived by the insurer either by express words, 
or by conduct pursuant to the general principles of estoppel. That is substantially 
as far as the North Dakota case above mentioned goes. In the instant case there 


was no conduct on the part of the insurer after notice of the breach which would 
amount to a waiver or work an estoppel. The insurer first learned of the breach 
when plaintiff-appellant sent in the policy advising of the change of ownership and 
requesting the insurer to indorse on the policy its consent to such change and return 
the policy. By so doing, plaintiff-appellant, informing the insurer of the hreach, 
requested the insurer to waive the same and to evidence such waiver by indorse- 


ment and return of the policy. Assuming that the insurer, under those circum- 
stances, retained the policy and maintained silence, there was nothing about such 
conduct to establish a waiver of the breach or to estop the insurer from claiming 
suspension by reason of the breach as against plaintiff-appellant. Indeed, the insur- 
er, by such conduct, was, insubstance, indicating its refusal to waive the breach and 
its unwillingness to waive and evidence waiver as plaintiff-appellant desired and had 
requested. 

The order appealed from is affirmed. 

All the Judges concur. 


STUYVESANT INS. CO. v. D. C. HERNDON & CO. et al. 
STUYVESANT INS. CO. v. D. C. HERNDON & CO. et al. No. 7993. 


Court of Civil Appeals of Texas. Austin. May 16, 1934. 
Rehearing Denied June 13, 1934. 
73 Southwestern Reporter (2d) 543. 
1, INSURANCE. 

Where agent writes policy in one company and collects premium, and later, 
policy is canceled and cancellation is ratified by insured and agreement is made 
that unearned premium should be applied on another policy in another company, 
and agent writes policy but fails to apply unearned premium money, and second 
insurer cancels policy, second insurer is liable for unearned premium. 

(For other cases, see Insurance, Dec. Dig. § 230.) 
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2. INSURANCE. 

Cancellation of policy by agent was legally effected, where it was made with 
knowledge and consent of insured. 

(For other cases, see Insurance, Dec. Dig. § 246.) 

3. INSURANCE. 

Arrangement whereby insurance agent agreed to apply unearned premium 
resulting from cancellation oi first policy as payment of premium on second 
policy held within apparent if not actual authority of agent. 

(For other cases, see Insurance, Dec. Dig. § 186[1].) 

4, INSURANCE. 

Payment of premium to agent authorized to issue policies and collect 
premiums is payment to insurer, even though agent does not forward premium 
to insurer, and though he converts money to his own use. 

(For other cases, see Insurance, Dec. Dig. § 186[3].) 

Appeal from Bell County Court; T. E. Sanderford, Judge. 

Suit by D. C. Herndon & Co. against the Stuyvesant Insurance Company 
and the Mechanics’ Insurance Company of Philadelphia. Judgment for plaintiff 
against the Stuyvesant Insurance Company, and judgment for the Mechanics’ 
Insurance Company, and the Stuyvesant Insurance Company appeals. 

Affirmed. 

3yron Skelton and Wm. A. Shofner, both of Temple, for appellant. 

Sam D. Snodgrass, of Temple, for appellee D. C. Herndon & Co. 

Houston & Johnson, of Dallas, for appellee Mechanics’ Ins. Co. of Phila- 
dephia. 

Buair, Justice. 

This suit originated in the justice court, and in due course was appealed to 
the county court; thence to this court. Appellee D. C. Herndon & Co. sued 
appellant, Stuyvesant Insurance Company, to recover an unearned premium on 
a fire insurance policy. Appellee Mechanics’ Insurance Company of Philadel- 
phia was also a party defendant. A trial to the court without a jury resulted in 
judgment for D. C. Herndon & Co. against appellant, Stuyvesant Insurance 
Company, and judgment in favor of appellee Mechanics’ Insurance Company. 

On February 25, 1930, a policy was issued to D. C. Herndon & Co. for a 
period of three years in the Mechanics’ Insurance Company. Jack Jones, of 
the Jack Jones Insurance Company, who at the time represented both of the 
insurance companies involved, and was engaged in the general fire insurance 
business, wrote the policy. The policy was delivered to the insured and the 
premium of $194.25 was paid to Jones. In August of the same year this policy 
was redelivered to Jones and was canceled at his suggestion; he rewriting the 
insurance in appellant company with the knowledge and consent of the insured, 
who agreed with Jones at the time that the unearned premium on the first 
policy would be applied on the premium on the second policy, which together 
with $28.30, paid by the insured to Jones, was to carry the second policy for 
three years, or until August, 1933. In January, 1931, appellant company canceled 
this policy because of alleged failure to pay the premium. The unearned premium 
amounted to $167.65, for which amount judgment was rendered for appellee 
against appellant. 

{1] The following counter proposition of Mechanics’ Insurance Company 
states the law applicable: “Where an insurance agent doing a general insurance 
business writes an insurance policy in one company and collects the premium 
therefor and later said policy is cancelled, which cancellation is ratified by the 
policy holder, and an agreement is reached between said insurance agent and 
said policy holder that the unearned premium due the policy holder shall be 
applied on another policy in another company, and said agent rewrites said 
policy in another company, and fails to apply the unearned premium money, 
as agreed, and the company in which the policy is rewritten cancels such policy, 
it is not error for a judgment to be rendered against such company for the 
unearned premium on that policy.” 

[2] The policy of insurance with the Mechanics’ Insurance Company of 
Philadelphia was legally canceled. ‘The cases cited by appellant to the ecect 
that there could be no cancellation of the first policy without the full knowledge 
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and consent of the insured are not in point, because the insured had full knowl- 
edge of and consented to the cancellation of the first policy, and accepted the 
second policy and paid the premium thereon. Finley v. New Brunswick Ins. 
Co. (C. C.) 193 F. 195; Alliance Ins. Co. v. Continental Gin Co. (Tex. Civ. App.) 
274 S. W. 299; Natl. Fire Ins. Co. v. Oliver (Tex. Civ. App.) 204 S. W. 367. 

[3] The agreement between the insured and Jones, the general agent, 
to apply the unearned premium on the first policy and the $28.30 paid by 
insured as payment of the premium on the second policy, was the same as if the 
insured had paid the entire premium in money and the agent had failed to 
report it to the insurance company. This agreement with regard to payment 
of the premium was within the apparent authority of the general agent, if not 
his actual authority, and his agreement bound the company. Kohn Bros. v. 
Washer & August, 64 Tex. 131, 53 Am. Rep. 745; Great Southern Life v. Dolan 
(Tex. Civ. App.) 239 S. W. 236; Bernard v. Fidelity Union Casualty Co. (Tex. 
Civ. App.) 296 S. W. 693; Illinois Bankers’ Life v. Dodson (Tex. Civ. App.) 189 
S. W. 922. 

[4] The payment of a premium to an agent authorized to issue policies and 
collect premiums is payment to the insurance company. This is true, although 
the agent does not forward the premium to the company, and though he con- 
verts the money to his own use. Preferred Accident Ins. Co. v. Stone, 61 Kan. 
48, 58 P. 986; Cahill v. Andes Ins. Co., 4 Fed. Cas. 1001, No. 2,289. 

The judgment of the trial court will be affirmed in all things. 

Affirmed. 

On Motion for Rehearing. 

On motion for rehearing appellant complains of our finding that Jack Jones, 
“at the time represented both of the insurance companies involved,” contending 
that the contrary appears to be true. The time referred to was February 25, 
1930. The record shows that Jones became the agent of appellant in July, 1930. 
The finding is not material; but we make the correction in the interest of 
accuracy. 

Motion overruled. 


SUPERIOR FIRE INS. CO. v. LEAL. No. 9393. 


Court of Civil Appeals of Texas. San Antonio. June 27, 1934. 
Rehearing Denied July 25, 1934. 
73 Southwestern Reporter (2d) 584. 
1. INSURANCE. 

Evidence on issue whether mortgagee, suing on fire policies, refused to pay 
premiums on demand by defendant’s agent, as required by mortgage clauses if 
mortgagor neglected to pay them, held sufficient to sustain judgment for plaintiff. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

2. INSURANCE. 

Settlement with insured by insurer, issuing draft payable to insured and 
mortgagee, who refused to indorse it or take proceeds, held not binding on mort- 
gagee because of failure to specify in fire policies whether loss should be payable 
to mortgagee under mortgage clauses or loss payable clauses. 

(For other cases, see Insurance, Dec. Dig. § 579.) 

3. INSURANCE. 

_ Clauses in fire policies, providing for payment of loss to one known by 
insurer to be mortgagee, “subject to the provisions of the loss payable or mort- 
gage clause (state which) ,’ must be construed as mortgage clause, so that 
settlement with insured could not affect mortgagee’s rights; insurer being solely 
responsible for failure to fill blank. 

(For other cases, see Insurance, Dec. Dig. §§ 579, 581.) 

Appeal from District Court, Bexar County; F. Stevens, Judge. 

Action by Lorenzo Leal against the Superior Fire Insurance Company. Judg- 
ment for plaintiff, and defendant appeals. 

Affirmed. 

See also (Tex. Civ. App.) 58 S.W.(2d) 856. 


T. M. West, Nat L. Hardy, and Frank B. Buchanan, all of San Antonio, for 
appellant. 
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Ingrum & Morris and Sawnie B. Smith, all of San Antonio, for appellee. 

Bickett, Chief Justice. 

This action, by Lorenzo Leal against Superior Fire Insurance Company upon 
two fire insurance policies, involves on appeal two defenses asserted by the 
company, namely, that the failure by Leal, a mortgagee, to pay the premiums on 
demand precluded a recovery by him, and that a settlement between Fred Collier, 
the owner, and the company was binding upon Leal. 

The insurance company issued its two fire insurance policies, in the usual form 
of the Texas standard fire policy, to Fred Collier, as the insured, naming Lorenzo 
Leal as the mortgagee or the person to whom the loss should be payable as his 
interest might appear. Each contained the following clause: “Loss-payable clause 
or mortgage clause—Loss, if any, on building items payable to Lorenzo Leal, as 
interest may appear, subject to the provisions of the loss-payable or mortgage 
clause (state which) , as elsewhere embodied in this policy.” Each, also, 
contained the customary “mortgage clause with full contribution” and “loss payable 
clause.” The mortgage clause provided that: “In case the mortgagor or owner 
shall neglect to pay any premiums due under this policy, the mortgagee (or 
trustee) shall, ou demand, pay the same.” It, also, provided that: “Failure upon 
the part of the mortgagee (or trustee) to comply with any of the foregoing 
obligations shall render the insurance under this policy null and void as to the 
interest of the mortgagee (or trustee).” 

The district court, upon a trial before the court without a jury, rendered 
judgment in favor of Leal against the company for $2,769.30. 

[1] There was a conflict in the evidence as to whether Leal, on demand by 
the agent of the company, refused to pay the premiums. The agent testified that 
he demanded payment of the premiums from Leal and that Leal refused to pay 
them. Leal testified that he met the request of the agent for payment of the 
premiums by referring him to Collier, the owner, and by informing the agent that 
he (Leal) would see that the agent received ‘the money. There was evidence 
of a partial payment by virtue of a credit in favor of Collier resulting from 
another policy transaction. There was, also, evidence of an extension of credit 
by the agent to Collier for the premiums. The policies were not canceled nor 
attempted to be canceled for nonpayment of the premiums. The district court 
resolved the conflict in favor of the plaintiff; and there was sufficient evidence to 
sustain the judgment. 

[2] Appellant undertook to make a settlement with Collier, the owner, and 
to assert is at binding on Leal, the mortgagee. It issued its draft for $928.22, in 
pursuance of an agreement between an adjuster and Collier, payable to Collier, 
Leal, and another. But Leal refused to indorse the draft or to take the proceeds 
thereof; and no one has received payment under the draft. Yet appellant claims 
that the alleged settlement was conclusive, even, as to Leal on account of the 
unfilled blank failing to specify whether the loss should be payable to Leal under 
the mortgage clause or under the loss payable clause. The contention is refuted 
by appellant’s own action in naming Teal as one of the payees of the purported 
settlement draft. 


[3] Aside from that, however, the alleged settlement was not and could not 
have been binding on Leal. He was in fact, a mortgagee under a_ formally 
executed instrument that was duly recorded before appellant issued its policies. 
And there was circumstantial evidence to show that appellant know that Leal was 
a mortgagee and not simply a nominee for the payment of loss. If there was an) 
omission in filling the blank properly so as to show that Leal was to be pro tected 
as a mortgagee, appellant is alone responsible for that. Under familiar rules of 
construction, the clause is construed as a mortgage clause. The rights of the 
mortgagee could not be affected by the alleged settlement agreement between the 
company and the owner. First Nat. Bank of Duluth v. National Liberty Ins. 
Co., 156 Minn. 1, 194 N. W. 6, 38 A. L. R. 380; Beaver Falls Bldg. & Loan 
Ass’n v. Allemania Fire Ins. Co., 305 Pa. 290, 157 A. 616; Insurance Underwriters’ 
Agency v. Pride, 173 Ark. 1016, 294 S. W. 19; Clarkson v. Importers’ & Exporters’ 
Ins. Co. (Mo. App.) 15 S.W.(2d) 939: Laurenzi v. Atlas Ins. Co., 131 Tenn. 644, 
176 S. W. 1022. 

The judgment of the district court is affirmed. 
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Court of Civil Appeals of Texas. Galveston. June 22, 1934. 
Rehearing Denied July 12, 1934. 

73 Southwestern Reporter (2d) 857. 


10005. 


1. INSURANCE. 


Where failure of appraisers to agree on a third person to act as umpire, and to 
make appraisement of damage caused house by windstorm as provided by policy, 
was fault of insurer, insured could institute suit to ascertain damage. 

(For other cases, see Insurance, Dec. Dig. § 576[1].) 

INSURANCE. 

Where arbitrator selected by assured suggests names of worthy, competent, and 
unprejudiced persons residing near scene of loss for umpire, and the other arbi- 
trator capriciously refuses to accept any of them, and refuses to himself name any 
one in vicinity of loss and insists on some one at a distance, assured may begin his 
action without arbitration. 

(For other cases, see Insurance, Dec. Dig. § 576[1].) 

INSURANCE. 

\llegation that windstorm was accompanied by heavy rain which was blown 
through roof and other openings made by windstorm, and drenched and destroved 
furniture and interior of house, with proof that all rainwater producing damage 
came through openings first made by wind, held to entitle insured to judgment for 
full amount of damage, although policy provided that insurer should not be liable 


for damage from water or rain unless it entered building through openings made 
by direct action of wind. 


(For other cases, see Insurance, Dec. Dig. § 423.) 


\ppeal from District Court, Brazoria County; M. S. Munson, Judge. 

Suit by W. S. Sproles against the New York Underwriters’ Insurance Com- 
pany, to which the defendant filed a plea in abatement. From an order overruling 
the plea in abatement and a judgment for plaintiff, defendant appeals. 

\ffirmed. 

King, Wood & Morrow and Newton Gresham, all of Houston, for appellant. 

W. S. Sproles, of Angleton, and Peak & Rowland, of Houston, for appellee. 

GRAvEs, Justice. 

This was a suit upon a windstorm insurance policy in which the trial court, 
sitting without a jury, rendered a judgment in favor of the appellee against the 
appellant Insurance Company, filing in support thereof, upon request, 
fact and conclusions of law as follows: 

“Findings of Fact and Conclusions of Law. 

“At the request of the defendant, New York Underwriters Insurance Company, 
I hereby make the following Findings of Fact and Conclusions of Law on the plea 
in abatement filed by the defendant, New York Underwriters Insurance Company, 
to the plaintiff’s cause of action, which plea in abatement was heard and overruled 
by the Court on the 7th day of February, A. D. 1933: 

“T. I find that the plaintiff, W. S. Sproles, held a policy, No. 76,093 dated the 
sth day of January, 1932, for the term of one year, executed by New York Under- 
writers Insurance Company; and was by said policy insured in said company against 
loss and damage caused by windstorm, cyclone and tornado; the property so insured 
being the plaintiff's residence and household furniture, located in the City of Angle- 
ton, Texas, on Magnolia Street, in the amount of $1500.00 on the residence, and 
$500.00 on the furniture; and that said, policy for its full amount was in full force 
and effect on the 13th day of August, 1932. 

“II. On August 13, 1932, I find that a severe and dangerous windstorm of 
cyclonic nature occurred at Angleton, Texas, causing serious damage to the dwell- 
ing and household furnishings covered by said policy and being such damage as 
would come within the terms of the policy. 

_ “III. I find that the plaintiff gave the notice of loss and furnished the proof 
of loss in the time and in the manner required under the terms of the policy. That 
the plaintiff and the representative of the defendant insurance company, Mr. O. T. 
Klepinger, Special Agent and Adjuster, were unable to agree on the amount of 
damage to be paid to the plaintiff by the defendant for the loss under said policy. 
That defendant demanded under said policy an appraisement as provided in said 


findings of 
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policy. In accordance with that demand, plaintiff and defendant on the 22nd day 
of September, 1932, entered into a written agreement, Lewis H. Follett being 
selected by plaintiff, and J. W. Northrop, Jr., being selected by the defendant as 
appraisers. 

“ITV. I find that said agreement contained among other provisions the fol- 
lowing: 

“Provided that the said appraisers shall first select a competent and disinter- 
ested umpire, who shall act with them in matters of difference only. The award 
of said appraisers and umpire (if the umpire be called upon to act), or of any two 
of them, made in writing, in accordance with this agreement shall determine the 
amount of said sound value and of said loss and damage, as, provided by the policy 
or policies of said Company or Companies,’ and 

“Tt is expressly stipulated and agreed that the appraisement provided for by 
this agreement is for the purpose of ascertaining and fixing the sound valve of 
said property and the amount of said loss and damage only, and that neither 
such appraisement nor this agreement to enter into same shall waive or invalidate 
any right or rights of either party to this agreement under said policy or policies 
or any provision or condition thereof.’ 

“V.I find that as to arbitration the policy provided as follows: 

“In case the insured and this Company shall fail to agree as to the amount 
of loss or damage, each shall, on the written demand. of either, select a competent 
and disinterested appraiser, the appraisers shall first select a competent and dis- 
interested umpire. The appraisers shall then appraise the loss and damage stating 
separately sound value and loss or damage to each item; and failing to agree, shall 
submit their differences only, to the umpire. An award in writing, so itemized, of 
any two when filed with this Company shall determine the amount of sound value 
and loss or damage. Each appraiser shall be paid by the party selecting him and 
the expenses of appraisal and umpire shall be paid by the parties equally.’ 

“VI. I find that said policy no where provides for arbitration other than as 
above quoted, and that said policy does not provide what shall be done in the event 
the appraisers fail to agree upon an umpire or fail to make an award under said 
quoted provision 

“VII. I find that the appraisers selected by the parties did not meet and attempt 
be selected, but that said appraisers were not willing to accept any umpire named by 
correspondence between said appraisers; that each appraiser at various times sug- 
gested by correspondence to the other a list of names from which an umpire might 
be selected, but that said appraisers were not willing to accept any umpire named by 
the other; and from September 22, 1932, the date of the selection of the appraisers, 
up to January 4, 1933, the date of the filing of this suit, the appraisers had failed 
to agree on and name an umpire, and failed to make an award, as provided by the 
insurance policy. . 

“VIII. I find that the insured, W. S. Sproles, on November 17, 1932, and 
November 26, 1932, wrote joint letters to the appraisers, Lewis H. Follett and J 
W. Northrop, Jr., urging them to act under their appointment, and, on December 
19, 1932, wrote a letter to J. W. Northrop, Jr., replying to one from him on the 
17th day of December, calling his attention to the fact that they had failed to act, 
and expressing the opinion that he would not be required to delay longer. 

“IX. I find that after the execution of the agreement naming the appraisers 
that the New York Underwriters Insurance Company, and Mr. O. T. Klepinger, as 
Special Agent, took no steps to obtain action by the appraisers, looking to the 
making of an award; that neither said company nor the Special Agent called upon 
W. S. Sproles, the insured, to appoint other appraisers or to do anything looking 
to the making of an award by the appraisers. 

“X. I find that J. W. Northrop, Jr., the appraiser named by the Special Agent 
of the Defendant Insurance Company, had on several occasions acted as appraiser 
or adjuster for insurance companies and that he construed his position as appraiser 
to constitute him as a representative of the insurance company rather than as 
representing both parties as an unbiased and disinterested appraiser, as shown by 
his letters of date September 29, 1932, and November 28, 1932, to the other appraiser, 
Lewis H. Follett. I find that the said 7. NS Northrop, Tr., refused to accept as 
an umpire any one living in Angleton or vicinity, whose names were suggested to 
him by the other appraiser, Lewis H. Follett; and refused to accept other names 
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suggested by Lewis H. Follett, for the reason only that he did not know them. I 
further find that said J. W. Northrop, Jr., was not an unbiased and disinterested 
appraiser, such as is contemplated by the arbitration provision in the policy. 

“XI. In this hearing, I find that the plaintiff and the defendant have agreed 
that the household furnishings were damaged and that the amount of such damage 
was the sum of $376.00; but could not agree as to the amount of damage to the 
dwelling house. 

“Conclusions of Law. 
“XII. I conclude as a matter of law that the plaintiff suffered a damage to 
his dwelling and his household furnishings by reason of the storm of August 13, 
1932; and that the policy sued on was in full force and effect at the time of said 


damage ; and that the damage suffered by plaintiff was recoverable under said 
policy.” 


“XIV. That the plaintiff, W. S. Sproles, 
placed upon him by reason of such policy, 
relating to arbitration. 

“XV. That the provision in said policy providing for arbitration became 
operative only when applied for by one oi the parties; that said provision is 
only one manner or one way in which the amount of dam: ige may be ascer- 
tained, but in order to ascertain the amount of damage suffered under this 
provision, the requirements therein must be fully complied with. That this pro- 
vision in the policy having been inyoked by the defendant insurance company 
and the plaintiff having complied therewith to the extent of his ability, it 
devolved upon the defendant insurance company, when it was ascertained or 
ascertainable that the appraisers were unable to agree on an umpire, and thereby 
effect an agreement as to damage so as to make an award, to again apply to the 
insured within a reasonable time to select other appraisers. I conclude as a 
matter of law that the delay of more than three months from the time of the 
selection of the appraisers was an unreasonable time. I conclude as a matter 
of law that the insured would only be required to delay filing suit for a reason- 
able time after the damage is sustained and after the appraisers are selected to 
permit the ascertainment of the amount of damage to be determined by the 
appraisers and umpire under the provisions of the policy relating to arbitration. 

“XVI. I conclude that the agreement to submit to the fixing of the damage 
by the appraisers is not a waiver by the insured of any other rights which he 
had under the policy; and if the ascertainment of such damage is not fixed by 
the appraisers, as provided in the policy, and in the agreement, within a reason- 
able time, that the insured then had his legal right to ascertain and fix his loss 
and damage by instituting suit therefor. 

“XVII. I conclude that J. W. Northrop, Jr., was not an unbiased and disin- 
terested appraiser as contemplated by the policy and the agreement executed 
by the parties under said policy for abritration, and was therefore a disqualified 
appraiser. 

“XVIII. I conclude that the insured, W. S. Sproles, delayed a reasonable 
time before instituting suit. 

“XIX. From these findings and conclusions, I conclude that the plea in 
abatement was not well taken and should be overruled.” 


complied with all the requirements 
and especially with the provision 


While these findings were stated with specific reference to the appellant’s 
plea in abatement—to the effect that the suit had been prematurely brought, 
because no appraisement had first been had as provided in the policy—all the 
evidence heard thereunder, by agreement of the parties, was also considered by 
the court in trying and deciding the cause on the merits. 

Appellant assails the final judgment on two grounds: (1) That its plea in 
abatement should have been sustained, because the stipulated appraisement was 
demanded by it and wholly failed—no umpire ever having been agreed upon— 
through no fault of its own, and the appellee having instituted no further 
attempts to secure an appraisal, as was his duty to do; and (2) it was error to 
give the appellee judgment for the full amount of the damage claimed, since 
the policy provides that “the insurance company shall not be liable for any 
damage caused by water or rain, whether driven by wind or not, unless the 
building insured or containing the insured property shall first sustain an actual 
damage to roof or walls by the direct force of the wind and then shall be liable 
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for only such damage to the interior of the building or the insured property 
therein as may be caused by water or rain entering the building through open- 
ings in the roof or walls made by the direct action of the wind,” and neither 
the pleadings nor proof show what part, if any, of such damage was caused by 
water and rain entering the building through openings in its roof or walls made 
by the direct action of the wind. 

Neither of these contentions, we conclude, should be sustained; that relat- 
ing to the overruling of the plea in abatement—even under appellant’s own 
arguments and authorities—depends upon whether or not the trial court's 
findings to the effect that the failure of the appraisal was due to its own fault 
is supported by the evidence; after a careful examination of the statement of 
facts, this court is unable to say there is any lack of supporting proof; upon 
the contrary, it is thought the able trial court was warranted in making all the 
findings stated concerning the appraisement, and they are accordingly adopted 
here. Appellant is in error in assuming that the appellee’s app raiser, Mr. Follett, 
“consistently took the position that he would agree to no umpire except some 
one living in the vicinity of Angleton,” since the record shows’ otherwise to the 
effect that Mr. Follett proposed to Mr. Northrop the names for that position of 
a number of other prominent people living in various towns, two of them in the 
city of Houston; the same thing may be said as to a like impression that Mr. 
Follett was opposed to selecting any one familiar with building costs, since it 
is shown that he proposed the names of several merchants and others of high 
standing and reputed familiarity with building costs, including Mr. W. L. Goyen, 
a general contractor of Houston. 

[1] Without further specification, it is determined that the trial court’s 
findings as to the cause of and the fault in the failure of the appraisal are not 
without sufficient support in the testimony, and that, under the authorities, they 
justified the overruling of the plea of abatement. Uhrig v. Williamsburgh City 
Fire Ins. Co., 101 N. Y. 362, 4 N. E. 745; Vernon Ins. & Trust Co. v. Maitlen, 
158 Ind. 393, 63 N. E. 755; Hickerson v. German-American Ins. Co. 96 Tenn. 
193, 33 S. W. 1041, 32 L. R. A. 172; Hartford Fire Ins. Co. v. Asher (Ky.) 100 
S. W. 233; American Cent. Ins. Co. v. Terry (Tex. Com. App.) 26 S.W.(2d) 162 
Delaware Underwriters, etc., Ins. Co. v. Brock, 109 Tex. 425, 211 S. W. 779; 
Milwaukee Mechanics’ Ins. Co. v. West Development Co. (Tex. Civ. App.) 275 
S. W. 203; Fowble v. Phcenix Ins. Co., 106 Mo. App. 527, 81 S. W. 485. 

[2] In the last-cited case, Fowble v. Insurance Company, 106 Mo. App. 
$27, 81 S. W. 485, at page 486, the Kansas City Court of Appeals of Missouri 
states the principle, which it is thought fits the facts of the case at bar, as 
ftlows “If the arbitrator selected by the assured suggests the names of worthy, 
competent, and unprejudiced persons residing near the scene of the loss for 
umpire, and the other arbitrator capriciously refuses to accept any of them, 
refusing to name any one on his part in the vicinity of the loss, and insists on 
some one at a distance, the assured may begin his action without arbitration.” 

[3] As concerns the wind-damage provision in the policy, it is likewise error 
to say that neither the pleadings nor the proof brought this cause thereunder; 
in the first place, the appellee upon that feature alleged as follows: “That the 
said windstorm, cyclone and tornado was accompanied by a very heavy rain 
— that the rain water was blown through the roof and other openings made 
by the windstorm in various parts of the dwelling and drenched, damaged and 
destroyed all of the furniture, paper, canvas, painting, varnishing and handwork 
on the interior of said house, and all the furniture contained in said house as 
more particularly described in said Exhibit ‘B’.” 

In the next place, the testimony, particularly that of the appellee himself, 
supported these averments in fully establishing that at bottom all the damage 
was properly attributable to the direct action of the wind; in other words, that 
the evidence shows conclusively that all the rainwater producing the damage 
came through the openings first made in the house by the direct action of the 
wind, thus supporting the specific statement of the appellee to the effect, as he 
puts it, that “all the damage was done by the storm.” 

Since these conclusions cover the material questions raised on the appeal, 
further discussion is deemed unnecessary, and the judgment will be affirmed. 

Affirmed. 
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WESTCHESTER FIRE INS. CO. et al. v. BRANTLEY. No. 4484. 
Court of Civil Appeals of Texas. Texarkana. June 29, 1934. 
Rehearing Denied July 19, 1934. 

73 Southwestern Reporter (2d) 961. 

1. INSURANCE. 

Inventory taken January 1, 1931, and preserved until some time after taking 
of inventory of January, 1932, held to comply with warranty clause in fire policy 
on store issued October, 1931, requiring assured either to have on hand at date 
of policy inventory taken within twelve months or to take one within thirty days. 

(For other cases, see Insurance, Dec. Dig. § 335[2].) 

2. INSURANCE. 

Warranty clause in fire policy on store requiring assured to preserve inven- 
tories taken during current year and also those taken during preceding calendar 
year, required assured to keep and produce January, 1931, as well as January, 1932, 
inventory where fire occurred during 1932. 

(For other cases, see Insurance, Dec. Dig. § 335[2].) 

3. INSURANCE. 

Assured’s failure to produce inventory of preceding calendar year as required 
by warranty clause of fire policy on store held not to forfeit policy, where inven- 
tory of current year was produced and inventory not produced was kept at 
assured’s residence and destroyed without his fault or design. 

(For other cases, see Insurance, Dec. Dig. § 335[2].) 

4. INSURANCE. 

Substantial compliance with iron-safe or warranty clause in fire policy is all 
that is required, since purpose of such warranty is accomplished when it is shown 
that insured has kept such record ef his business as will enable man of ordinary 
intelligence to ascertain with reasonable certainty amount and value of goods 
destroyed. 

(For other cases, see Insurance, Dec. Dig. § 335[1].) 

5. INSURANCE. i F 

Where assured’s ledgers were destroyed in fire without design or fraud, his 
production of current inventory, original purchase invoices, bank deposit slips 
representing cash sales and collections, and tickets of credit sales, which were 
sufficient to enable insurer to arrive at amount of loss with reasonable certainty, 
held substantial compliance with warranty clause in fire policy on store, though 
books were not kept in safe or place not exposed to fire which would destroy 
building, as required by policy. 

(For other cases, see Insurance, Dec. Dig. § 335[4].) 

Appeal from District Court, Titus County; I. N. Williams, Judge. 


Suit by Charles L. Brantley against the Westchester Fire Insurance Company 
and another. From a judgment for plaintiff, defendants appeal. 
Affirmed. 


Thompson, Knight, Baker & Harris, of Dallas, for appellants. 

J. A. Ward, of Mt. Pleasant, for appellee. 

Jounson, Chief Justice. 

Appellee, Charles L. Brantley, owned and operated a general mercantile store 
at Winfield, Tex. On October 17, 1931, appellant Colonial Fire Underwriters 
issued to appellee a fire insurance policy covering $800 on the stock of merchandise 
and $200 on the fixtures. On May 30, 1932, appellant Westchester Fire Insurance 
Company issued its policy of insurance covering $2,000 on the stock of merchan- 
dise. The stock of merchandise and the fixtures were totally destroyed by fire 
on June 15, 1932, at 1:00 a. m. This suit is prosecuted by appellee to recover 
upon the policies. Appellants answered by general denial and specially pleaded a 
forfeiture of the policies by appellee, in that they alleged that he failed to comply 
with the record warranty clause contained in each of the policies, citing: 

“Section 1. The Assured will take a complete itemized inventory of stock on 
hand at least once in each calendar year, and within twelve months of the last 
preceding inventory if such had been taken. Unless such inventory had been 
take within twelve calendar months prior to the date of this Policy, and together 
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with a set of books showing a complete record of business transacted since the 
taking of such inventory, is on hand at the date of this Policy, one shall be taken 
within thirty days after the date of this Policy, or in each and either case, this 
entire Policy shall be null and void. 

“Section 2. The Assured will make and prepare in the regular course of 
business, from and after the date of this Policy, a set of books, which shall 
clearly and plainly present a complete record of business transacted, including all 
purchases, sales and shipments, both for cash and on credit, or this entire policy 
shall be null and void. 

“The term ‘complete record of business transacted,’ as used above, is meant 
to include in said set of books, a complete record of all the property which shall 
go into the premises and be added to the stock, and of all property taken from 
the stock, whether by the Assured or by others, even though not technically 
purchases or technically sales. * * * 

“Section 3. The Assured will keep and preserve all inventories of stock 
taken during the current year and also all those taken during the preceding 
calendar year, which are on hand when this Policy is issued, and will keep and 
preserve all books which are then on hand, showing a record of business trans- 
acted during the current calendar year and the preceding calendar year. 

“The Assured will also keep and preserve all inventories taken after the 
issuance of this Policy, and all books made and prepared after the issuance 
hereof, showing a record of business transacted. 

“The books and inventories, and each of them, as called for above, shall be 
by the Assured kept securely locked in a fireproof safe at night, and at all 
times when the building mentioned in the Policy is not actually open for business, 
or, failing in this, the Assured shall keep such books and inventories, and each 
of them, in some secure place not exposed to a fire which would destroy said 
building; and, in event of a loss or damage insured against to the personal 
property mentioned herein, said books and inventories, and each of the same, must 
be by the Assured delivered to this Company for examination; or this entire 
Policy shall be null and void, and no suit of action shall be maintained hereon for 
any such loss.” 

Trial was had to a jury. Upon answers, favorable to appellee, in response 
to special issues submitted, judgment was entered for appellee and against Colonial 
Fire Underwriters for $827.71, and against Westchester Fire Insurance for 
$1,569.28. Both defendants have appealed. 

[1] “The Colonial Fire Underwriters first takes the position by itself that 
under the terms of the record warranty clause the assured (appellee) either had 
to have on hand at the date of its policy (October 17, 1931) an inventory of stock 
taken within twelve months, or had to take one within thirty days after the date 
of the policy.” This contention is correct. German Ins. Co. v. Bevill (Tex. Civ. 
App.) 126 S. W. 31; Mechanics’ & Traders’ Ins. Co. v. Davis (Tex. Civ. App.) 
167 S. W. 175; Hartford Fire Ins. Co. v. Adams (Tex. Civ. App.) 158 S. W. 231. 
But the facts do not show that this provision of the record warranty clause was 
breached by appellee. The required inventory had been taken January 1, 1931, 
and was preserved until some time after the taking of the January, 1932, inventory. 

[2, 3] It is contended by both appellants that appellee’s failure to produce the 
1931 inventory after the fire as a previous inventory forfeited the policy. It 
will be noted that the record warranty clause in this respect provides: “The 
Assured will keep and preserve all inventories of stock taken during the current 
year and also all those taken during the preceding calendar year, which are on 
hand when this policy is issued.” This provision of the policy required of appellee 
to keep and produce the January 1, 1931, inventory, as well as the January 1, 1932, 
inventory. Continental Ins. Co. v. Cummings, 98 Tex. 115, 81 S. W. 705. 
Appellee testified that he kept his invoices, books, and records at his residence; 
that he had his January 1, 1931, inventory, after taking the January 1, 1932, inventory ; 
that in some way or other the January, 1931, inventory had been destroyed; that his 
wife and daughter had a house-cleaning and that he “though maybe they thought 
they were worthless and burned them up.” Appellee produced the January 1, 1932, 
inventory, but, for reasons above stated, was unable to produce the January 1. 
1931, inventory, which loss or destruction and failure to produce the January 1, 
1931, inventory does not appear to be the result of fault, negligence, or design 
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of appellee or his agents. In such circumstances, and in consideration of the 
records, hereafter discussed, which were produced by appellee, it is thought that 
appellee’s failure to produce the January 1, 1931, inventory should not be held to 
constitute a forfeiture of the policy. Home Ins. Co. v. Flewellen (Tex. Civ. 
App.) a S. W. 630; Westchester Fire Ins. Co. v. Biggs (Tex. Civ. App.) 216 
a We , 

[4, 5] It is the further contention of appellants that appellee failed to keep 
aud produce a set of books, or records, of his business sufficient to meet the 
requirements of the record warranty clause of the policies. 

In this respect appellee testified that he did not have an iron safe; that he 
kept his books and records at his residence when not in use during the day; that 
he had a Greenwood ledger in which he kept a record of all his business including 
his daily sales for cash and on credit; that he also had a customers’ ledger in 
which he recorded his credit sales; that he had a wholesale ledger in which was 
recorded his purchases; that he posted his books on the evening before the fire, 
at the store; that he thought he carried them home but they were not there the 
next morning after the fire. 

Appellee produced the following original records of his business: January 
1, 1932, invoice; his original invoices of goods purchased by him during 1931 and 
1932, to date of fire; his bank deposit slips, which deposit slips appellee testified 
represented his daily cash sales plus collections on account, less $20 per month 
withdrawn in cash by him for family expenses; appellee also produced all tickets 
of credit sales, those that were paid as well as those that were unpaid. 

From this record appellee arrived at the amount of merchandise destroyed 
by fire in the following manner and amounts: January 1, 1932, inventory of 
stock, $4,600, plus original invoices of goods purchased from January 1, 1932, to 
date of fire, $713.67; total $5,313.67. From which amount he subtracted total of 
bank deposit slips, $1,636.00, less collections on 1931 accounts, $138.94, which left 
$1,497.66; to which he added the total of 1932 unpaid credit sales tickets, $205.03, 
plus $120.00 withdrawn for family expenses. Ten per cent. as profit charge was 
deducted from the amount of goods sold to arrive at cost price of goods sold, 
which calculation arrives at a balance of $3,673.24 as the amount of merchandise 
in stock at the time of the fire. 

It seems to us, in the circumstances, no design or fraud being charged 
against appellee in the loss or destruction of his books, that the original records 
from which the books had been made, and could again be produced, and which 
are sufficient to enable the insurer with reasonable certainty to arrive at the 
amount of the loss, would be that substantial compliance of the record warranty 
clause required by law. In 24 Tex. Jur. § 219, p. 1000, the rule in Texas is 
stated as follows: “A substantial compliance with an iron-safe or record war- 
ranty clause is all that is required. This is in keeping with the purpose of such 
a warranty which is accomplished when it is shown that the insured has kept 
such a record of his business as will enable a man of ordinary intelligence to 
ascertain from the same with reasonable certainty the amount and the value of 
the goods destroyed.” 

Appellants have made other assignments which we have considered, but not 
finding them to present error, they are respectfully overruled. 

The judgment of the trial court is affirmed. 
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MARINE 


BEE LINE TRANSP. CO. v. NORTHWESTERN FIRE & MARINE INS. CoO. 
City Court of New York, New York County. 
273 New York Supplement 236. 
INSURANCE. 

Tower's liability clause m marine policy for loss or damage to “any vessel 
or vessels or craft” while being towed covered only loss or damage to vessels 
or craft in tow and not to their cargo, where insured offered no practical con- 
struction for, or explanation of, possible ambiguity in clause. 

(For other cases, see Insurance, Dec. Dig. § 159.) 

Action by the Bee Line Transportation Company against the Northwestern 
Fire & Marine Insurance Company. On motion for summary judgment. 

Motion denied. 

The plaintiff was the assured named in a policy of marine insurance issued 
by the defendant covering the hull of the tug Wyoming, and containing a tower’s 
liability clause, reading as follows: “This policy shall also extend to and cover 
the said vessel’s legal liability for any collision and/or grounding and/or strand- 
ing and/or loss or damage which may occur to any vessel or vessels or craft 
while in tow of said vessel.” 

Two barges, loaded with a cargo of coal, sank while in tow of the tug 
Wyoming. An action was brought by the owners of the cargo against the tug, 
and the court found that the sinking of the barges was due to pounding in 
heavy seas, and that the tug was liable for the value of the coal, by reason of 
the negligence of her captain in proceeding in the face of heavy weather, which 
he should have anticipated. 

The tug owners paid the judgment and brought this action against the 
insurance company, alleging that the latter was liable under the tower’s liability 
clause in the policy of insurance. These facts were undisputed, and plaintiff 
moved for summary judgment. 

Single, Atkins, Middleton & Tyler, of New York City (Christopher E. 
Heckman, of New York City, of counsel), for plaintiff. 

Bigham, Englar, Jones & Houston, of New York City (George S. Brengle 
and John M. Aherne, both of New York City, of counsel), for defendant. 

ScHIMMEL, Justice. 

This motion involves the construction of the following tower’s liability 
clause: “This policy shall also extend to and cover the said vessel’s legal liability 
tor any collision and/or grounding and/or stranding and/or loss or damage 
which may occur to any vessel or vessels or craft while in tow of said vessel.” 

Due to pounding in heavy seas two barges in tow of the vessel sank and 
their cargo, consisting of coal, was lost. The vessel was held liable for the 
loss of the cargo; its captain having been found negligent. The question is 
whether the tower’s liability clause extends to the loss, under the circumstances 
narrated, of the cargo carried by the barges in tow. The clause by its express 
terms covers only loss or damage to vessels or craft in tow; it may not be 
extended by implication to their cargo. Even if the clause be considered 
sufficiently ambiguous to afford room for explanation as to its meaning or 
practical construction plaintiff has offered none. The cases cited by the respec- 
tive counsel do not cover the question here presented. 

Motion for summary judgment is denied. Order signed. 
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AUTOMOBILE. 


METROPOLITAN CASUALTY INS. CO. OF NEW YORK vy. JOHNS et al. 
No. 5422. 
Circuit Court of Appeals, Third Circuit. July 10, 1934. 
72 Federal Reporter (2d) 171. 
INSURANCE. 


Whether insured automobile owner had rendered all reascnable assistance to 
insurer so as to render it liable for judgment for damages against owner /ivid for 
jury. 

(For other cases, see Insurance, Dec. Dig. § 668[4].) 

Appeal from the District Court of the United States for the District of New 
Jersey; William Clark, Judge. 

Action by Margaret Lincoln Johns and another against the Metropolitan Cas- 
ualty Insurance Company of New York. Judgment for plaintiffs, and defendant 
appeals. 

Affirmed. 

Henry K. Golenbock, of Perth Amboy, N. J., for appellant. 

Charles M. James and Edwin F. Smith, both of Jersey City, N. J., Raymond 
Dawson, of New York City, and Edwards, Smith & Dawson, of Jersey City, N. J., 
for appellees. 

Before Buffington, Woolley, and Thompson, Circuit Judges. 

Per Curiam. 

In this case the plaintiff, after she recovered against the owner of an auto- 
mobile a judgment for her personal injury caused, as was alleged, by reason of 
his negligence while driving the same, brought this suit to recover the amount of 
such judgment from the defendant company, which had insured the owner of the 
car. The defense of the insurance company was that the insured had breached the 
assistance clause of the policy, which provided: “(2) Whenever requested by the 
Company, the Assured shall aid in securing information, evidence, and the attend- 
ance of witnesses in effecting settlements and in defending suits hereinbefore 
referred to. The Assured shall at all time render to the Company all reasonable 
cooperation and assistance.” 

At the trial this issue of fact was submitted to, and decided by, the jury in 
plaintiffs’ favor. The defendant asked for binding instructions. The court refused 
such request, which refusal is here assigned for error. It will thus be seen no 
principle of law is involved, and the sole question is whether, in view of the 
proofs, the court was in error in leaving that question of fact to the jury. 

After a study of the proofs, we are of opinion the court would have been in 
error had it granted defendant’s prayer and taken the case from the jury. The 
situation was one where the latter, not the judge, was the proper one to decide 
the disputed facts and the inferences to be drawn therefrom. As no useful pur- 
pose would be served by marshaling and discussing the proofs, we limit ourselves 
to affirming the judgment below. 


McDANELS v. GENERAL INS. CO. OF AMERICA et al. Civ. 8641. 
District Court of Appeal, Second District, Division 2, California. Aug. 30, 1934. 


35 Pacific Reporter (2d) 394. 
INSURANCE. 

_Assured’s violation of co-operation clause in automobile liability policy is 
valid défense against injured party’s action on policy. 

(For other cases, see Insurance, Dec. Dig. § 311[1].) 

Appeal from Superior Court, Los Angeles County; Charles E. Haas, Judge. 


Action by James L. McDanels against the General Insurance Company of 
America and another. Judgment for defendants, and plaintiff appeals. 

Affirmed. 

Koenig & Brunton, of Los Angeles, for appellant. 

Joe Crider, Jr., of Los Angeles, for respondents. 

Cratc, Acting Presiding Justice. 


Plaintiff McDanels was injured in an automobile accident and a judgment for 
personal injuries there sustained was recovered against one Haag. Prior to the 
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accident Haag had secured a liability insurance policy from respondent companies. 
At the time of trial of the personal injury action Haag did not appear. Numerous 
continuances had been ordered because .of his absence or inability to be present. 
McDanels then brought suit against respondents upon the insurance policy. Judg- 
ment was rendered against him, and he has appealed. 

Prior to trial and rendition of judgment against the insured personally he 
was repeatedly requested by counsel for the companies to aid them in obtaining 
and furnishing information and witnesses and in preparing a defense in the action 
against them on the policy, but he failed so to do; and although he promised to 
be present at the trial, he could not be found. The policy contained a provision 
requiring that the assured report accidents, claims, suits, and co-operate with the 
companies in securing information, evidence, and attendance of witnesses, and in 
effecting settlements, preparing for trial, and prosecuting appeals. Upon such a 
condition of the case it is not possible to say as a matter of law that the insurers 
suffered no detriment from a failure to comply with the provisions last mentioned. 

The principal question presented is whether or not a person injured by the 
automobile of another may after judgment against the latter for damages recover 
from his insurers upon a policy of insurance containing the above-mentioned clause 
as well as the usual provisions permitting the maintenance of an action notwith- 
standing insolvency, etc., of the insured, where the negligent party unquestionably 
has violated the provision first above stated. 

Since the trial of the instant case our Supreme Court, in the leading case of 
Hynding v. Home Accident Insurance Co., 214 Cal. 743, 7 P.(2d) 999, 85 A. L. R. 
13, has definitely decided this question. There, as here, the policy contained a 
clause “requiring the assured to report accidents, claims, and suits, and to co- 
operate with the company in securing information, evidence, the attendance of 
witnesses, and in effecting settlements and in prosecuting appeals.” Also, as here, 
the policy contained no express forfeiture provision for violation of this stipula- 
tion. After extensive review of authorities the opinion concludes: “We see no 
escape from the conclusion that the violation of the co-operation clause by the 
assured was a valid defense against the injured party’s action. We say this with 
the knowledge that in some cases it may work a hardship on such party, who is 
ordinarily in no position to force the assured to co-operate.’ In view of this 
authority the law is, we think, settled in this jurisdiction on the issues presented 
on this appeal. 

The judgment is affirmed. 

We concur: Desmond, J.; Willis, Justice pro tem. 

BOUDREAU v. MARYLAND CASUALTY CO. 
GIRARDIN v. SAME. 
Supreme Judicial Court of Massachusetts. Worcester. Sept. 13, 1934. 
192 Northeastern Reporter 38. 
1. INSURANCE. 

Where owner permitted her son and son’s companion to use automobile, in- 
structing companion not to allow son to drive, companion was covered by policy as 
“person responsible for operation of insured’s motor vehicle” within Compulsory 
Motor Vehicle Insurance Law, notwithstanding owner’s son was operating automo- 
hile at companion’s request at time of accident (G. L. [Ter. Ed.] c. 90, §§ 34A-34]). 

(For other cases, see Insurance, Dec. Dig. § 435.) 

2. INSURANCE. 

Under compulsory automobile liability policy, existence of responsibility for 
operation of motor vehicle, not authority for particular operation at time of acci- 
dent, fixes insurer’s liability to indemnify person other than owner against liability 
for negligent operation (G. L. [Ter. Ed.] c. 90, §§ 34A-34J). 

(For other cases, see Insurance, Dec. Dig. § 435.) 


Appeal from Superior Court, Worcester County; Dillon, Judge. 

Suits in equity by Arthur C. Boudreau and by Irene M. Girardin against the 
Maryland Casualty Company. From final decrees for plaintiffs, defendant appeals. 

Affirmed. 

A. Donahue, of Boston, for appellant. 

E. A. O’Rourke, of Worcester, for appellees. 
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DoNAHUE, Justice. 

The plaintiff in each case has recovered a judgment against one Dwyer; in the 
first case for personal injuries and property damage and in the second for personal 
injuries alone, resulting from a collision of an automobile in which the plaintiffs 
were riding and an automobile owned by Blanche L. Kelley, who, on the evening 
when the collision occurred, had given the use of her automobile to Dwyer and 
her son. In giving permission to use her automobile she instructed Dwyer, who 
was licensed to operate motor vehicles, not to permit her son, who was a minor 
and had no license, to operate the automobile. However at the time of the col- 
lision her son at the request of Dwyer was operating the automobile and Dwyer was 
riding on the rear seat. The plaintiffs have brought bills in equity under G. L. 
(Ter. Ed.) c. 214, § 3 (10), whereby they seek to have the obligation of the de- 
fendant under an insurance policy issued to the owner applied to their judgment 
debts against Dwyer. A final decree entered in the first case ordered the defendant 
to pay to the plaintiff therein the amount recovered for personal injuries with inter- 
est. It did not include the amount of property damage suffered by the plaintiff. In 
the second case the final decree ordered the defendant to pay to the plaintiff the 
amount of her judgment against Dwyer with interest and costs, that judgment 
being based solely on a claim for personal injuries. The defendant appealed from 
both decrees. 

The defendant having issued to the owner a policy of insurance pursuant to 
the Compulsory Motor Vehicle Insurance Law (G. L. [Ter. Ed.] c. 90, §§ 34A- 
34]) thereby provided “indemnity for or protection to the insured and any person 
responsible for the operation of the insured’s motor vehicle with [her] express or 
implied consent against loss by reason of the liability to pay damages to others for 
bodily injuries, including death at any time resulting therefrom * * * arising out of 
the ownership, operation, maintenance, control or use upon the ways of the com- 
monwealth of such motor vehicle.” G. L. (Ter. Ed.) c. 90, § 34A. 

[1, 2] The owner gave the use of the automobile to Dwyer and her son but she 
entrusted its operation to Dwyer alone. By the terms of the bailment he, and not 
the son, became responsible to the owner for its operation. Dwyer was manifestly 
a “person responsible for the operation of the insured’s motor vehicle” within the 
meaning of the statute and the policy, O’Roak v. Lloyds Casualty Co. (Mass.) 189 
N. E. 571, and he, as well as the owner, was, by reason of the issuance of the 
policy, provided with indemnity against loss by reason of the liability to pay dam- 
ages to the plaintiffs for bodily injuries. Rose v. Franklin Surety Co., 281 Mass. 
538, 183 N. E. 918. It is of no consequence that Dwyer disobeyed the owner’s in- 
structions and permitted her son to operate the automobile. A responsibility is not 
terminated by ignoring it. To accomplish the purpose of the statute, that is, the 
establishment of compulsory security for the payment of damages for the bodily 
injuries or death of travelers on the highways caused by the negligent operation of 
motor vehicles (DeCosta v. Ye Craftsman Studio, Inc., 278 Mass. 315, 317, 180 N. 
E. 151), by the terms of the policy indemnity was furnished to a person who has in 
fact heen made responsible by the owner for the operation of his automobile on 
the highways. The indemnity is not made contingent upon such a person living up 
to the terms of a contract of bailment between himself and the owner. In the pres- 
ent case the responsibility for the operation of the automobile was placed upon 
Dwyer by the owner. “His disobedience did not destroy his responsibility.” Guzen- 
field v. Liberty Mutual Ins. Co. (Mass.) 190 N. E. 23, 25. That responsibility con- 
tinued and was existent at the time the plaintiffs received their injuries. Under a 
policy issued pursuant to the Compulsory Motor Vehicle Law, it is the existence 
of the responsibility for the operation of a motor vehicle, not the authority for the 
particular operation at, the time of an accident, which fixes the insurer’s liability to 
indemnify a person other than the owner for the consequences of negligent oper- 
ation. O’Roak v. Lloyds Casualty Co., supra. 


Since Dwyer was a person charged with responsibility for the proper operation 
of the automobile, the defendant is obligated to indemnify him against loss by rea- 
son of the liability which has been imposed upon him by the judgments obtained 
by the plaintiffs. The decrees which apply that obligation to the judgments were 
properly entered. 

Decree in each case affirmed. 
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RIESKE v. ALLIANCE INS. CO. OF PHILADELPHIA. 
Supreme Court, Appellate Division, Fourth Department. June 27, 1934. 
273 New York Supplement 18. 
INSURANCE. 


Rider extending risk, covered by transportation policy, so as to include loss by 
fire even if on insured’s premises, held not to obviate limitation of risk to occa- 
sions when property insured was in due course of transit. 

(For other cases, see Insurance, Dec. Dig. § 419.) 

Appeal from Supreme Court, Erie County. 

Action by Otto Rieske against the Alliance Insurance Company of Philadelphia. 
From an adverse judgment, defendant appeals. 

Judgment reversed on the law. and complaint dismissed. 

Argued before Sears, P. J., and Taylor, Thompson, Crosby, and Lewis, JJ. 

Stanley & Gidley, of Buffalo, for appellant. 

George W. Weyand, of Buffalo, for respondent. 

Per Curiam. 

Judgment reversed on the law, with costs, and complaint dismissed, with costs. 
Finding of fact No. 9, in the decision, and conclusion of Law No. 1, disapproved 
and reversed. 

The policy of insurance involved in this case was a transportation policy and 
not a general fire policy. It was an essential condition of liability that the patterns 
insured against the risk of fire should be “in due course of transit.” As the pat- 
terns were not in course of transit when the fire occurred, no liability under the 
policy attached. While the rider extended the risk so as to include loss by fire 
even if on the premises of the insured, it in no way obviated the limitation of the 
risk to occasions when the patterns were in “due course of transit.” 


JUSTRY v. NORTHERN INS. CO. OF NEW YORK. 
City Court of New York, Kings County. Feb. 23, 1934. 
273 New York Supplement 64. 
2. INSURANCE. 

Where insured in contract for theft insurance and in proof of loss warranted 
that he purchased automobile new for $4,250, whereas he purchased automobile 
after it had been used considerably for $1,650, breach of warranty precluded 
recovery by insured. 

(For other cases, see Insurance, Dec. Dig. § 280.) 

Action by Robert P. Justry against the Northern Insurance Company of New 
York. 

Judgment for defendant. 

Edelstein & Levine, of Brooklyn, for plaintiff. 

Abraham J. Goldberg, ot New York City, for defendant. 

GOLDSTEIN, Justice. 


In this action on the defendant’s policy of burglary insurance, the defendant 
moves for summary judgment dismissing the complaint under rule 113 of the 
Rules of Civil Practice, as recently amended. 


The automobile in question was stolen from the plaintiff on June 5, 1933. It 
was found shortly thereafter in a completely demolished condition. In his contract 
of insurance, the plaintiff warranted, not merely represented, that the automobile 
was new when he purchased it in December, 1930, and that he had paid the sum 
of $4,250 for it. In the proof of loss filed by him with the defendant, he made 
warranties identical with those he had previously made in his contract of insur- 
ance. These warranties were obviously material. Yet, from the papers before me, 
it appears conclusively that the plaintiff purchased the automobile for $1,650 in 
February, 1931, and that it was not new at all but had already been used con- 
siderably. 

[1] In my opinion, no more evidence of any importance could be adduced by 
either party upon a trial of this action. I am not unmindful of the fact that the 
law calls for a denial of such a motion where a real issue of fact exists. Rule 
113 of the Rules of Civil Practice; Curry v. Mackenzie, 239 N. Y. 267, 146 
N. E. 375. Here, however, the facts are plain enough, and, in my opinion, but one 
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conclusion can be reached, and that is, that the plaintiff breached warranties that 
he had made in his insurance contract. 

The law in such a case is well settled. Although in life insurance contracts 
warranties are treated merely as representations (Insurance Law, § 58), that is 
not true of a policy of burglary insurance such as is involved in this case. Under 
the circumstances disclosed here, the admitted breaches of warranty preclude a 
recovery by the plaintiff. Rutstein v. United States Fire Insurance Company of 
New York, 251 N. Y. 536, 168 N. E. 417; Feinstein v. Massachusetts Bonding & 
Insurance Company, 184 App. Div. 233, 171 N. Y. S. 589, affirmed 230 N. Y. 621, 
130 N. E. 918; Wolowitch v. National Surety Co., 152 App. Div. 14, 136 N. Y. S 
793. 

The defendant, upon tendering the premium to the attorney for the plaintiff, 
may enter judgment for the defendant, dismissing the complaint, with costs. 


SHAW v. CITIZENS’ CASUALTY CO. 
Supreme Court, Appellate Division, First Department. June 21, 1934. 
273 New York Supplement 153. 
1. INSURANCE. 


Loss of bus passenger’s baggage in transit held “injury to property,” within 
policy indemnifying bus company for damages on account of injury to - destruc- 
tion of property caused by operation of busses (Vehicle and Traffic Law, § 17; 
General Construction Law, § 25-a). 

(For other cases, see Insurance, Dec. Dig. § 434.) 

2. INSURANCE. 

Proof of loss of bus passenger’s baggage in transit, after transfer thereof to 
driver for safe-keeping, made prima facie case of bus company’s negligence in 
action by passenger on policy indemnifying bus company against loss from injury 
to property (Motor Vehicle Law, § 17). 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

INSURANCE. 

Doubt or ambiguity in construction of insurance contract must be resolved 
against insurer. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

4, INSURANCE. 

Return of execution unsatisfied against assured by duly authorized marshal 
constituted prima facie evidence of assured’s insolvency, authorizing judgment 
creditor of assured to maintain action against indemnity insurer, in absence of 
contrary showing (Insurance Law, § 109). 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 

\ppeal from Special Term, New York County. 

Action by Arthur Shaw against the Citizens’ Casualty Company. From an 
order of Special Term granting summary judgment in favor of plaintiff and from 
a judgment entered pursuant thereto, defendant appeals. 

Affirmed. 
Argued before Finch, P. J., and Merrell, Townley, Glennon, and Untermyer, 
JJ. 

Henry P. Goldstein, of New York City, for appellant. 

E. Louis Gothelf, of New York City, for respondent. 

MERRELL, Justice. 


The action was brought to recover on defendant’s policy of insurance whereby 
the defendant agreed to indemnify the assured, Capitol Stages, Inc., for damages 
cn account of injuries to or destruction of property resulting from or caused by 
the operation, maintenance, or use of motor vehicles owned and operated by the 
assured. The question presented by this appeal is as to whether or not the 
de ee is liable for the loss of the plaintiff’s property under the terms of said 
policy. Under subdivision 3 of the policy, with relation to limitation of liability, 
the policy provides: “The liability of the Company on any one judgment is limited 
to * * * Five Hundred Doliars ($500) for damage to or destruction of prop- 
erty and on all judgments recovered upon claims arising out of the same transac- 
tion or transactions connected with the same subject of action,” etc. 
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The plaintiff was a passenger on a bus owned and operated by the assured, 
Capitol Stages, Inc. The plaintiff bought and paid for a ticket for transportation 
cn said bus on or about May 31, 1933. When the plaintiff boarded the bus the 
driver thereof required him to give to the driver his baggage, which the plaintiff 
did. Said baggage was placed on top of the bus by the driver, along with the 
baggage of other passengers. While on the way to New York City the bus stopped 
at several stations to permit passengers to board or leave the bus, and at each of 
said stations the bus driver took care of the passengers’ effects. No passenger was 
permitted to handle his own baggage. When the plaintiff reached his destination 
in New York City, he requested the driver to deliver his baggage to him. Only 
a part thereof was returned to plaintiff. The remainder was missing. Upon the 
refusal of the bus company to return all of plaintiff's baggage to him, the plaintiff 
hrought action in Municipal Court of the City of New York and recovered a 
judgment for $366.50 as the value of the missing baggage. Thereafter an execu- 
tion against the property of the assured was issued and the same was returned 
wholly unsatisfied by the marshal, because the marshal could find nothing belong- 
ing to the assured upon which to make a levy, and upon the further reason that 
the assured went out of business prior to the recovery of said judgment and had 
disposed of its assets. 


[1] The question is presented as to whether or not the loss of plaintiff’s bag- 
gage was a damage to or destruction of the plaintiff's property. The policy in 
suit was issued not primarily for the protection of the public in just such cases as 
arose in the case at bar, where the bus company could not or would not respond 
in damages. The facts upon this appeal are undisputed. The appellant contends, 
however, that the loss of property which the plaintiff sustained did not come 
within the terms of the policy “damage or injury to property.” The appellant also 
claims there is an inconsistency between the complaint in the Municipal Court for 
the negligent loss of the plaintiff’s baggage and the complaint in the present action 
which alleges the same facts as an injury to property. I think they are both the 
same. Section 25-a of the General Construction Law defines “injury to property” 
as follows: “Injury to property’ is an actionable act, whereby the estate of 
another is lessened.” I think there can be no doubt that the loss of plaintiff’s 
property certainly lessened his estate therein, and that the phrase “damage or 
injury to property” contained in the policy must be construed in the light of the 
aforesaid provision of the General Construction Law. I think it follows that the 
plaintiff suffered injury to his property when the same was lost. I can conceive of 
no greater injury to one’s property than to lose the same. In Kavanaugh v. 
McIntyre, 210 N. Y. 175, 180, 104 N. E. 135, 136, the Court of Appeals approved 
the definition of “injury to property” found in Hilliard on Torts (vol. 1, 3d Ed. 
p. 464) as follows: “Injuries to property are in themselves of great variety; being 
committed with or without force, immediately or consequentially, by misfeasance 
or nonfeasance, by direct invasion of another’s possession, or by an unauthorized 
use of one’s own property, causing damage to another. With reference to the 
injuries themselves, they include disseisin, * * * conversion, waste * * * 
and negligence. * * *” (Italics are the writer’s.) “Disseize” is defined in the 
Encyclopaedic Dictionary as follows: “To deprive of the seisin or possession of. 
The Court of Appeals, in Ayers et al. v. Lawrence et al., 59 N. Y. 192, 197, 
defines “waste” as follows: “Waste * * * may be applied to any squandering 
or misapplication of property * * * or any abuse of trust or of duty by which 
property is lost or an estate * * * diminished in value. * * * The term 
waste, as used in the act, includes every wrongful act of mismanagement of the 
property rights or interests of the municipality causing the loss or damage.” 
(Italics are the writer’s.) So, in Ghiglione v. Friedman, 115 App. Div. 606, 607, 
100 N. Y. S. 1024, the Appellate Division, Second Department, held that loss of 
rental was an injury to property under subdivision 10, § 3343 of the Code of Civil 
Procedure, now § 25-a of the General Construction Law, saying: “It is ae 
from this definition that the expression ‘injury to property,’ as used in the act, 1s 
to be given a broad and unrestricted meaning, so as to include every invasion of 
onc’s property rights by actionable wrong, and the decisions in this State have 
quite uniformly construed the expression in this manner. (Buckley v. Mayor [etc., 
of City of New York], 30 App. Div. 463, 466 [52 N. Y. S. 452]; Stewart v. 
Lyman, 62 App. Div. 182, 185 [70 N. Y. S. 936]; Bogart v. Dart, 25 Hun, 395: 
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Weiller v. Schreiber, 63 How. Prac. 491; Cleveland v. Barrows, 59 Barb. 364.)” 
“Injury” is defined in 22 Cyc. 1064 (note 16), as follows: “Pecuniary injuries are 
such as can be, and usually are, without difficulty estimated by a money standard, 
Loss of real or personal property, or of its use, * * * are examples of this 
class of injuries.” 

The taking, conversion, waste, or disseisin may involve a total loss to the 
owner and yet constitute an “injury to property” under all the above definitions. 
In the opposing affidavit of the appellant it is suggested that the only loss covered 
by said insurance policy is such loss as exists from an accident or collision. It is 
important to note, however, that nowhere in the policy do the words “accident or 
collision” appear in the indemnification clause of the policy, nor do they appear 
in section 17 of the Vehicle and Traffic Law, pursuant to which the policy in 
question was issued. It would have been very easy, had the Legislature intended 
to limit the loss of property to such as resulted from accident or collision, to have 
so specified in the statute. As before stated, the furnishing of this bond was to 
safeguard person and property of passengers from injury or damage caused by the 
negligence of a public carrier. This clearly appears from section 17 of the Vehicle 
and Traffic Law, which provides that: “1. Every person, firm, association or cor- 
poration engaged in the business of carrying or transporting passengers * * * 
shall deposit and file with the commissioner of motor vehicles * * * a policy 
of insurance * * * conditioned for the payment of any judgment recovered 
against such person, firm, association or corporation for death or for injury to 
persons or property caused in the operation, maintenance, use or the defective con- 
struction of such motor vehicle.” (Italics are the writer’s.) 


[2] I think there can be no question but what the loss of plaintiff's property 
constituted an injury to his property whereby he was deprived thereof. Section 17 
of the Vehicle and Traffic Law does not provide that the injury to property must 
be caused by negligence. The word “negligence” or any similar word does not 
appear in the statute. The facts as shown by the moving papers are sufficient 
prima facie to show negligence of the assured in the absence of an explanation 
on the part of the defendant to account for the loss of the plaintiff’s property. 
There is, therefore, no issue of fact necessitating a trial upon such question. In 
Hasbrouck v. N. Y. C. & H. R. R. Co., 202 N. Y. 363, 374, 95 N. E. 808, 812, 
35 L. R. A. (N. S.) 537, Ann. Cas. 1912D, 1150, the Court of Appeals stated: 
“‘There being no explanation respecting the loss of the goods or endeavor to 
account for their non-delivery, * * * the plaintiff made a prima facie case of 
negligence. Fairfax v. N. Y. C. & H. R. R. Co., 67 N. Y. 11’” In Fairfax v. 
N. Y. C. & H. R. R. Co., 67 N. Y. 11, 14, the Court of Appeals said: “When the 
plaintiff demanded the article it had disappeared, and no account is given of the 
cause of such disappearance. This is prima facie evidence of negligence. Steers v. 
Liverpool, N. Y. & P. S. S. Co. 57 N. Y. 1 [15 Am. Rep. 453].” In Engelson v. 
Commerce Casualty Co., 149 Misc. 886, 888, 269 N. Y. S. 453, 455, in discussing 
section 17 of the Vehicle and Traffic Law, it is stated: “The bond or policy is 
not primarily to protect the qgwner of the vehicle. It is given for the benefit of 
the public; that is, any one who may be injured through the negligent operation, 
maintenance or construction of the vehicle. This statute was enacted to give some 
measure of relief to any one who might be so injured.” (Italics are the writer’s.) 


[3, 4] The doctrine is too well established to require the citation of many 
authorities that where there is doubt or ambiguity in the construction of an insur- 
ance contract prepared by the insurer, such doubt must be resolved against the 
insurance company. Lavine v. Indemnity Ins. Co. of North America, 142 Misc. 
422, 254 N. Y. S. 804; Kocak v. Metropolitan Life Ins. Co., 144 Misc. 422, 258 
N. Y. S. 937. Under section 109 of the Insurance Law an action may be begun 
against an insurance carrier on a judgment recovered for damages to property 
where the execution has been returned unsatisfied against the assured by virtue of 
its insolvency or bankruptcy. The defendant contends that the plaintiff has failed 
to show that the execution in the case at bar was returned because of insolvency 
of the assured. However, the execution against the assured was returned unisatis- 
fied by a duly authorized marshal of the city of New York, and such return is 
Prima facie evidence of the insolvency of the assured, and in the absence of facts 
to the contrary it must be assumed that at the time said execution was returned 
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unsatisfied the assured was insolvent. 


N: Yoos Bl. 


The judgment and order appealed from should be affirmed, with costs 
plaintiff-respondent against defendant-appellant. 


Judgment and order affirmed, with costs. Order filed. All concur. 


Halsey v. Winant, 233 App. Div. 103, 251 


to 


AMERICAN INDEMNITY CO. v. JAGOE. No. 12983. 
Court of Civil Appeals of Texas. Fort Worth. May 4, 1934. 
Rehearing Denied June 15, 1934. 

73 Southwestern Reporter (2d) 574. 
INSURANCE. 
Word “used” 


in automobile policy insuring against liability while automobile is 
“used” 


for carrying of explosives not used in connection with its operation does not 
mean only a habitual or continuous use, but applies to single use of automobile, and 
barred insured from recovery when automobile caught fire from gasoline carried on 
single occasion for cleaning airplane motor. 

(For other cases, see Insurance, Dec. Dig. § 435.) 
2. INSURANCE. 

Where automobile insured caught fire while 
insured to allege 
cepting such risk. 


(For other cases, see Insurance, Dec. Dig. § 646[6].) 

Appeal ig District Court, Denton County; B. W. Boyd, Judge 

\ction by W. M. Jagoe against the American Indemnity Company. From a 
judgment for plaintiff, defendant appeals. 

Reversed and remanded. 

Cantey, Hanger & McMahon, of Fort Worth, for appellant. 

Sullivan, Speer & Minor, of Denton, for appellee. 

Dunkrin, Chief Justice. 

The American Indemnity Company secks reversal of the judgment of the trial 


court in favor of W. M. Jagoe on a policy of insurance on his automobile which 
was destroyed by fire. 


carrying gasoline, burden was on 


and prove that loss did not occur within provision of policy ex- 


The policy sued on stipulated for the payment of $750 for the loss of the car 
by fire, and under the heading “General Conditions” there were numerous pro- 
visions, including the following: 

“Unless otherwise provided by agreement in writing added hereto, this com- 
pany shall not be liable for loss or damage. a 

‘Property Excluded (a) To robes, wearing apparel, personal effects, or extra 
bodies (except that this exclusion does not apply to Property Damage coverage) ; 
or 

“War, Riot, etc. (b) Caused directly or indirectly by invasion, insurrection, 
riot, civil war or commotion, military, naval or usurped power, or by order of any 
civil authority: or 

“Limitation of Use (c) While the automobile “described herein is used as a 
public or livery conveyance for carrying passengers for compensation; or while 
rented under contract or leased; or while the automobile insured hereunder is car- 
rying any person or Y sons for a consideration, either actual or implied; and this 
policy shall not cover if the automobile insured hereunder be used even for one 
time for rental, hire or livery or for the transportation of passengers for hire; or 
operated in any race or speed contest; or while used in any illicit or pro! hibited 
trade or trans portatio mn: or, while any trailer, automobile, or any vehicle of any 
description is in any way attached to or connected with the automobile described 
in this policy, unless the policy is extended by endorsement to so cover, or while 
the automobile insured | creeds is used for the carrying of explosives not used 
in connection with the operation of the automobile, or for other unusual or 
hazardous purposes, or for any purposes not specified in Warranty 4.* * *"" 

The following stipulation under the foregoing heading of “Limitation of Use 
was relied on by the indemnity company as showing that the risk of loss of the 
automobile by the fire which destroyed it was expressly cnn from the op- 
eration of the policy, to wit, “or while the automobile insured hereunder is used 
for the carrying of explosives not used in connection with the operation of the au- 








—- 2 « oO 


Auto. | American Indemnity Co. v. Jagoe 193 


tomobile.” And that is the principal question presented by appellant on this appeal. 

The case was tried without a jury and the trial judge has filed findings of fact 
and conclusions of law which appear in the record. He found that the automobile 
was destroyed by fire during the life of the policy; that due proof of loss was fur- 
nished the defendant and liability denied. Further findings by the court were as 
follows: 

“T find that at the time said automobile was destroyed by fire the plaintiff was 
carrying in said car a can or container containing six or seven gallons of gasoline 
which was being carried from the plaintiff’s place of business in the City of Den- 
ton to the city’s airport, to be used in washing down or cleaning the motor of an 
airplane belonging to the plaintiff; that the plaintiff intended to carry it out to the 
airport in one of his trucks, but finding that it was at that time being used for 
something else and in order not to delay the work of cleaning said airplane motor, 
the plaintiff put said can of gasoline in the back of his car, intending to go directly 
to the airport, but having received some complaint about the grade of gravel being 
hauled by his trucks, the plaintiff, instead of going directly to the airport started 
out to the gravel pit and while on the way the back end of the car suddenly burst 
into flames which destroyed said automobile. 

“IT find that this was the only time that the plaintiff had ever transported or 
carried gasoline in said automobile not connected with its operation; that the value 
of said automobile was approximately the sum of One Thousand Dollars 
($1,000.00). * * * (Then follows a copy of the provisions in the policy set out 
above. ) 

“Conclusions of Law. 

“I conclude as a matter of law that the carrying of the can containing six or 
seven gallons of gasoline on the occasion in question did not constitute a violation 
of the condition of the policy pleaded by the defendant in defense of plaintiff’s 
claim, in that the carrying of such quantity of gasoline in said automobile on 4 
single occasion did not constitute the using of the car for the carrying of explo- 
sives within the meaning of the provision of the policy above quoted in contempla- 
tion of the parties to the contract, and that the plaintiff was, therefore, entitled to 
recover as prayed for, and judgment accordingly rendered.” 

Appellee invokes the general rule that a policy of insurance is to be construed 
favorably to the insured, and it is argued that the word “used” in the provision re- 
lied on by appellant should be construed to mean a continuous or habitual use 
rather than the use on one occasion only. Another stipulation in the same clause 
of the policy reads: “And this policy shall not cover if the automobile insured here- 
under be used even for one time for rental.” (Italics ours.) And it is further ar- 
gued that the absence of the same stipulation relating to a single use in the pro- 


vision in controversy implies that the use there mentioned was intended to mean a 
continuous use. 


One of the decisions relied on is Fireman’s Fund Ins. Co. v. Shearman, 20 Tex. 
Civ. App. 343, 50 S. W. 598, 599, by the Court of Civil Appeals (writ of error de- 
nied). In that case the court had under consideration the construction of the fol- 
lowing stipulation in the policy: “This entire policy, unless otherwise provided by 
agreement indorsed hereon or added hereto, shall be void * * * if there be kept, 
used, or allowed on the above-described premises * * * gasoline, * * * or other 
explosives.” 

The facts showed that the fire occurred as the result of a temporary use of 
the premises as an experiment for lighting. In the opinion the following was said: 
“Forfeiture clauses in policies are to be ‘construed most strongly against the in- 
surer’ (New Orleans Insurance Co. v. Gordon, 68 Tex. 144, 3 S. W. 718), and to 
defeat a recovery on a policy on the ground of a violation of its terms there must 
be a substantial breach thereof. * * * We do not think it was contemplated by the 
parties to the contract that such a casual use of the fluid should forfeit the policy. 
The current of authority is to the effect that such use does not fall within the pro- 
hibiting clause of the policy. (Citing cases.)” 

In Springfield Fire & Marine Ins. Co. v. Wade, 95 Tex. 598, 68 S. W. 977, 58 
L. R. A. 714, 93 Am. St. Rep. 870, the policy sued on had this provision: 
“This entire policy, unless otherwise provided by agreement indorsed hereon and 
added hereto, shall be void if* * * there be kept, used, or allowed on the above- 
described premises benzine, gasoline, etc.” 





194 The Insurance Law Journal, Vol. 84 [Jan., 1935 


The evidence showed that the fire originated from gasoline which had been 
brought on the premises for cleaning purposes and left in a tub in the kitchen, and 
started from the throwing of a lighted match in the tub by the plaintiff, who sup- 
posed that it contained water. We quote the following from the opinion in that 
case: 

“As the word ‘kept’ means that the prohibited article must not only be upon 
the premises, but must be there for keeping or storing, and not merely upon a tem- 
porary occasion for a different purpose, it follows that there must be some degree 
of permanency in its continuance there. The word implies all this. The word 
‘used’ is employed in immediate connection with ‘kept,’ in order, we think, to 
extend the provision so as to exclude the idea that the article must be stored or 
deposited on the premises. But the purpose in the use of each word is to pro- 
vide against the same danger, viz., that which would arise from the habitual, 
constant, or continued exposure of the property through the presence or use 
of the article. * * * 

“In Mears v. Insurance Co. [92 Pa. 15, 37 Am. Rep. 647], supra, Chief Justice 
Paxson, said: ‘We are not disposed to give to the word “use,” in this policy, the 
narrow construction claimed for it. It must have a reasonable interpretation — 
such as was probably contemplated by the parties at the time the contract was en- 
tered into. Nearly every policy of insurance issued at the present time contains 
this condition, or a similar one. What is intended to be prohibited is the habitual 
use of such articles, not their exceptional use upon some emergency. The strict 
rule claimed by the defendants would prevent the assured from painting his house 
or cleaning his furniture, as it would be difficult to do either without using some 
of the prohibited articles.’ ” 

To the same effect are the following authorities: 26 Corpus Juris, p. 222; Bou- 
chard v. Dirigo Mutual Fire Ins. Co., 113 Me. 17, 92 A. 899, L. R. A. 1915D, 187; 
Firemen’s Ins. Co. v. Rve. 160 Ark. 212, 254 S. W. 465; O’Donnell v. New Am- 
sterdam Casualty Co., 50 R. I. 269, 146 A. 410, 412; Commercial Union Assurance 
Co. of London y. Hill, 167 S. W. 1095, 1096. The latter case was a decision by 
the Court of Civil Appeals at Dallas (writ of error denied), and the policy con- 
tained this provision: “‘It is warranted by the insured that the automobile hereby 
insured during the term of this policy shall not be used for carrying passengers for 
compensation, and that it shall not be rented or leased.’ ‘In the event of violation 
of any fwarranty hereunder, this policy shall immediately become null and void.” 

In passing on that provision the court said: 

“The evidence shows that, on two or three afternoons during the Fair in 
Dallas, Tom Hill, appellee’s son, used the car without appellee’s knowledge for 
carrying passengers for hire to and from the fair grounds. 

“It is urged by appellant that such use of the car violated the provisions of 
the policy and therefore annulled it. We do not believe the use of the car for the 
limited time it was used breached the warranty clause in reference to the use of 
the car for hire, etc. The words, ‘that the automobile hereby insured during the 
term of this policy shall not be used for carrying passengers for compensation, 
etc., were intended to mean that the automobile should not be continuously used for 
that purpose for any length of time, or, in other words, the owner should not make 
a business of usmg said automobile for carrying passengers for hire, and it was 
evidently never contemplated that the casual use of it as made in this instance 
would work a forfeiture of the policy.” (Citing cases.) 

We believe that the stipulations in the policies involved in those cases dis- 
tinguish them from the present suit, in that some of them were provisions for for- 
feiture of the policies and in others were, in effect, warranties against certain uses. 


We have reached the conclusion that the stipulation invoked by the defendant 
in this case cannot be construed as coming within either of those classes. Nor do 
we believe that the inclusion of the stipulation in controversy under the heading of 
“General Conditions” or the inhibited use for rental for “one time” only, indicates 
an intention that the term “used” in the provision relied on by the defendant should 
mean an habitual or continued use and thus modify language which is in no sense 
ambiguous, and which, in our opinion, shows that the risk there indicated was ex- 
cepted from the contract of insurance which preceded that stipulation. 

In British America Assurrance Co. v. Miller, 91 Tex. 414, 44 S. W. 60, 61, 39 L. 
R. A. 545, 66 Am. St. Rep. 901, Judge Miller, the assured, held a fire insurance 
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policy covering trunks, satchels, wearing apparel, watches, jewels, etc. “while lo- 
cated and contained as described herein, and not elsewhere.” When insured, those 
articles were located in the family residence in Wichita Falls, and were destroyed 
by fire while Judge Miller and his family were temporarily boarding in the residence 
of one Mr. Fraser, situated in the town of Henrietta, where Judge Miller was then 
holding court. As pointed out in the opinion in that case, the insured insisted that 
the language in question should be construed as referring to the usual and custom- 
ary location of the articles insured, and decisions were cited in support of that con- 
tention. However, our Supreme Court overruled that contention, and we quote 
the following from the opinion: “However, in this policy, the insurance company 
so definitely and unequivocally expresses a contract by which it is not bound for 
the loss of the property when absent from the named place that there is no room 
ior construction. The protection afforded by the policy is expressly limited to the 
time that the subject of insurance shall be contained in the house described, and 
whenever it was taken therefrom it was removed beyond the protection of the con- 
tract. Green vy. Ins. Co., 91 Iowa, 615, 60 N. W. 189; Mawhinney v. Southern Ins. 
Co., 98 Cal. 184, 32 P. 945 [20 L. R. A. 87]; Haws v. Ins. Co., 130 Pa. 113, 
15 A. 915 [2 L. R. A. 52]. The policy was not forfeited by the removal, but re- 
mained in force, and covered the property when returned to the residence in 
Wichita Falls; hence the rule that demands a construction which would prevent a 
forfeiture has no application.” 

Fireman’s Ins. Co. v. Alonzo, 112 Tex. 283, 246 S. W. 82, was a suit on an in- 
surance policy covering certain personal property while situated in a certain building 
occupied by a transfer and storage company for storage purposes. The property 
so insured was removed to another building, where it was destroyed by fire. In an 
opinion by the Commission of Appeals it was held that the policy did not cover that 
loss, citing, among others, British America Assurance Co. v. Miller, 91 Tex. 414, 
44S. W. 60, 39 L. R. A. 545, 66 Am. St. Rep. 901, supra. 


Matson v. Farm Buildings Ins. Co., 73 N. Y. 310, 29 Am. Rep. 149, was a suit 
on a fire insurance policy which contained a provision that the insurance company 
would not be liable for loss occasioned by the use of kerosene oil as a light in any 
barn or outbuilding. In the trial court judgment was recovered by the insured, 
which was reversed on appeal. The trial court construed the word “used” as re- 
quiring a habitual use and distinguished from use on a single occasion. In over- 
ruling that contention the court said: “We cannot concur in this construction. In 
the nature of things, if the use of kerosene oil occasioned the loss, the result must 
have been caused by such use on some particular occasion, and it would be of very 
little moment whether or not the oil had been habitually used previously without 
doing injury. It is impossible to conceive how such previous habitual use of the 
article could have caused the fire. If immediately after taking out the policy, kero- 
sene oil was used, and on the very first occasion it set fire to the barn, according 
to the construction claimed the loss would be recoverable, because there must have 
been a previous habitual harmless use of the oil to entitle the insurance company to 
the benefit of the stipulated exemption. Such could not have been the intent of 
the stipulation. Its intent clearly was to exempt the company from liability for 
any loss occasioned by kerosene when employed as a lighting material. The es- 
sence of the contract was, that for a loss occasioned by that substance, so employed, 
the company should not be liable. The object of the clause was not to prohibit the 
use of kerosene, if the insured chose to use it at her own risk. If the agreement 
had been that the use of kerosene oil for lighting purposes should vitiate the pol- 
icy, whether it caused a loss or not, there might be some color for the argument 
that the danger intended to be guarded against was that of the habitual use of the 
article and not its accidental use on an isolated occasion. But such is not this pro- 
vision. The use of the oil was not prohibited, and would not, however habitual, 
have affected the policy. The point of the condition was that if it so happened 
that a loss was occasioned by that material being used as a light, such loss was 
not insured against. It was analogous to the case of a policy exempting the com- 
pany from any loss occasioned by an explosion.” 

In Northwestern Nat. Ins. Co. v. Westmoreland, 215 S. W. 471, by the El Paso 
Court of Civil Appeals, it was held, as shown in the syllabus: “Under a policy of 
fire insurance providing that the company should not be liable for loss caused di- 
rectly or indirectly by explosion of any kind, if a building fell by reason of an ex- 
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plosion before fire broke out, the policy was terminated: by the falling of the build- 
ing.” 

In that case it was further held that the burden was on the insured to prove 
that the loss did not come within that exception. 

Travelers’ Ins. Co. y. Harris (Tex. Com. App.) 212 S. W. 933, was a suit on 
a life insurance policy which contained this provision: “This insurance shall not 
cover * * * injuries * * * from voluntary overexertion, from voluntary exposure 
to unnecessary danger. * * * Nor shall this insurance cover accidents, injuries, 
death, * * * resulting directly or indirectly from entering or trying to enter or 
leave a moving conveyance using steam as a motive power, * * * or happening 
while being in any part thereof not provided for occupation by passengers, or 
while being on a railway bridge or roadbed.” 

The evidence tended to show that the insured came to his death while en- 
deavoring to enter a moving passenger train and while on a railway roadbed. The 
defendant insisted that the burden was on the plaintiff to plead and prove that the 
death did not fall within the terms of the exceptions set forth in the policy. In 
the opinion by the Commission of Appeals, which was expressly approved by the 
Supreme Court, this was said: 

“The consideration of these questions has necessitated a very comprehensive 
search of the authorities, in an effort to ascertain the rule which on principle 
should be applied. The courts of the country are not a unit on the application of 
the rule governing in such cases. 

“The contra holdings of the court can, however, be accounted for on the dif- 
ference in the construction of the contracts by the courts. Those courts which 
treat the contracts as being general, and the clauses declaring what they shall not 
cover as ‘stipulations added to the principal contract to avoid the promise of the 
insurer by way of defeasance or excuse,’ hold that these clauses are defensive, and 
must be pleaded and sustained by the insurer; while the courts which construe the 
exception clauses as ‘taking something out of the general portion of the contract, 
so that the promise is to perform only what remains after the part excepted is 
taken away,’ place the burden of pleading and proof upon the assured to negative 
them by showing that his cause of action does not come within the exception. 

“The latter construction of the contract and rule on the burden of pleading and 
proof is supported in the following cases: (Citing cases.) 


“Cases which have been decided in other jurisdictions, announcing a different 
rule, will be found in notes under Starr v. Atna Life Ins. Co., 41 Wash. 199, 83 P. 
113, 4 L. R. A. (N. S.) 636. Our Courts of Civil Appeals have held contra to the 
rule announced in Co-operative Association [Pelican Ins. Co. v. Co-operative 
Ass’n, 77 Tex. 225, 13 S$. W. 980], supra, in the following cases: (Citing cases.) 


These cases are in conflict with decisions of our Supreme Court, by which we 
are bound. 


“In view of the decisions by our Supreme Court, and the indication made in 
granting the writ in this case, we are of the opinion that the burden rests upon the 
plaintiff to snow that her cause of action does not fall within the excepting clause.” 

The testimony of plaintiff himself showed almost conclusively that the fire oc- 
curred as the result of the turning over of the gasoline in his car when he crossed 
a bridge, and that the gasoline leaked therefrom through the floor of the car onto 
the exhaust pipe and there became ignited; but the trial court overruled appellant’s 
motion forran affirmative finding that at the time of the fire the automobile was 
being used for the carrying of an explosive and that the gasoline was not used in 
connection with the operation of the automobile; the court having made no specific 
findings on those points. 


[1, 2] Under the authorities noted, we conclude that the court erred in finding 
that the word “used,” employed in the stipulation in controversy, should be con- 
strued as an habitual or continuous use, and that it did not apply to the single use 
of the automobile; and we conclude further that the burden was on the plaintiff 
to allege and prove that the loss did not occur within the terms of that provision 
which excepted that risk from the insuring provisions of the policy. 

Accordingly the judgment of the trial court is reversed, and the cause re- 
manaea. 
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CASUALTY 


COLUMBIA CASUALTY CO. v. HARE et al. 
Supreme Court of Florida. July 30, 1934. 
Rehearing Denied Sept. 13, 1934. 
156 Southern Reporter 370. 
INSURANCE. 

Where issue whether injury was caused by insured contractor’s negligence or 
by independent contractor was specifically raised and adjudicated in injured per- 
son’s favor in personal injury action, insured’s public liability insurer which, not- 
withstanding its contract to defend suits even if groundless, had refused to defend 
personal injury action, held estopped in garnishment proceeding from raising 
defense that injury was caused by independent contractor, and hence not covered 
by policy. 

(For other cases, see Insurance, Dec. Dig. § 616%.) 

Brown, J., dissenting. 

En Banc. 

Error to Circuit Court, Pinellas County; John W. Bird, Judge. 

Action by Margaret Louise Hare, joined by her husband, S. Roger Hare, as 
next friend, against the John H. Bull Company, Inc., in which, after judgment 
was recovered against defendant and execution returned nulla bona, an affidavit in 
garnishment was filed against the Columbia Casualty Company. To review a judg- 
ment for plaintiff against the garnishee, it brings error. 

Affirmed. 

William C. Brooker, of Tampa, for plaintiff in error. 

Bradley & Wehle, of St. Petersburg, for defendants in error. 

3UFORD, Justice. 

The writ of error in this case is to review a judgment in favor of the defend- 
ants in error against the plaintiff in error. 

These parties will be hereinafter referred to, the defendants in error as the 
plaintiffs, and the plaintiff in error as the surety company. 

John H. Bull Company, Inc., was a contractor performing certain alterations 
and repairs on a building known as the Equitable building. Bridwell was alleged 
to be an independent contractor doing some work on the same building. While the 
work was in progress, some pieces of stone or hard mortar fell from the build- 
ing where joints were being chisled out to the sidewalk below. Margaret Louise 
Hare, passing along the sidewalk, stepped on a particle of the mortar, fell, and 
sustained injuries. At that time a policy of insurance which had been issued to 
John H. Bull Company, Inc., by the surety company was in full force and effect. 
The material obligations of the policy of indemnity insurance were as follows: 

“Does Hereby Agree with the assured named and described as such in the 
Declarations forming a part hereof, respecting accidental bodily injuries including 
death at any time resulting therefrom, as follows: 

“1. To insure the Assured against loss by reason of the liability imposed by 
law upon the Assured for damages on account of such injuries, and to pay and 
satisfy judgments finally establishing Assured’s liability in actions defended by 
the Company, all subject to the limits expressed in Paragraph 9 of the Declaration; 

“2. To investigate accidents involving such injuries, to negotiate all claims 
made as may be deemed expedient by the Company, and to defend suits for 
damages, even if groundless, brought on account of such injuries in the name and 
on behalf of the Assured, unless or until the Company shall elect to effect settle- 
ment thereof; 

“3. To pay (a) all costs taxed against the Assured in any legal proceeding 
defended by the Company according to the foregoing paragraph, and interest 
accruing up to the date of payment by the Company upon the Company’s share of 
the judgment rendered in connection therewith, (b) all premium charges on attach- 
ment or appeal bonds required in such legal proceedings, (c) all expenses incurred 
by the Company for investigation, negotiation and defense; and 

“4. To reimburse the Assured for the expense incurred in providing such 
immediate surgical and medical relief as is imperative at the time of the accident. 

“5. The foregoing agreements shall apply only to such bodily injuries as are 
sustained or alleged to have been sustained during the policy period defined in 
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said Declaration by any person, not employed by the Assured, as the result of an 
accident— 

“(a) Occurring on or about the premises described in Declaration 4 while 
used or occupied by the Assured for the purpose of conducting the business or 
work described in Declaration 5, or 

“(b) Caused by the Assured’s employees, who are employed in the Assured’s 
business or work conducted at said premises, while such employees are engaged 
elsewhere in performing their duties, but excluding erection, installation or repair 
work and the demonstration of mechanical devices unless specifically covered in 
Declaration 5. 

“Said Agreements are made in consideration of the Declarations forming a 
part hereof and the payment of the premium herein provided. 

“The Foregoing Agreements are Subject to the Following Conditions: 
“Limits of Liability. 

“A. The Company’s liability to one or all Assured under the provisions of 
Paragraph 1 of the Insuring Agreements is limited to the amounts and as 
expressed in Declaration 9, which shall be in addition to the liability assumed 
under paragraphs 3 and 4 of the Insuring Agreements. 

“Exclusions 

“B. This Policy Shall Not Cover Bodily Injuries or Death as Follows: (1) 
Arising out of any work performed under a specific contract undertaken by the 
Assured, if a contractor, after the contract has been completed; (2) Caused by 
work performed for the Assured by independent contractors, provided however, 
that if the Assured is not a contractor then the work of ordinary alterations and 
repairs as described in Declaration 5 (a), although done by contractors for the 
Assured, shall be covered by this Policy without additional premium charge; 
(3) Caused or suffered by any person or persons working for or employed by the 
Assured in violation of law as to age, or if there is no legal age limit, under the 
age of fourteen years; (4) Caused by aircraft; or by any automobile, automotive 
equipment, draught animal, team or other vehicle (or the loading or unloading 
thereof), owned or hired by the Assured, while such vehicle or equipment is 
being used or operated elsewhere than upon premises occupied by and under the 
control of the Assured or public ways immediately adjoining; (5) Caused by the 
consumption or use elsewhere than upon the premises used by the Assured of any 
article or product manufactured, handled or distributed by the Assured unless 
such article or product and the distribution thereof is specifically described in the 
Declarations and a premium provided therefor; (6) Caused by any elevator or 
hoisting device (except derricks, Dumbwaiters, block and tackle, and mining 
hoists) its shaft or hoistway or the equipment or appliances used in connection 
therewith; but if the Assured is a contractor this policy shall cover the use of 
hod or material hoists or other hoisting appliances which are incidental to the 
Assured’s contract work covered hereby, except the bodily injuries or death sus- 
tained by any person while in or on any elevator, material hoist or other platform 
hoisting device, or while entering upon or alighting from such elevator or hoisting 
device shall not be covered unless the policy is so extended by special endorse- 
ment attached hereto.” 

_ Plaintiffs sued John H. Bull Company, Inc., and recovered a judgment. Exe- 
cution being returned nulla bona, affidavit in garnishment was filed against the 
surety company. . 

The pleadings when settled presented the question as to whether or not the 
surety company was liable under its policy to John H. Bull Company, Inc., so 
that the plaintiffs could recover from the surety company the amount of the 
judgment against John H. Bull Company, Inc. : 

Jury was waived and the case was tried before the court, under the following 
stipulation of facts: ; 

_ “1. That whereas, the court has this day entered an order striking the first 
rejoinder of the garnishee to the plaintiff's third replication to the garnishee’s 
fifth Answer to the writ of garnishment heretofore issued herein, said rejoinder 
having been entered in this cause on the 21st day of November, 1933, and said 
second rejoinder filed on said day having been this day withdrawn by counsel for 
the garnishee, both parties hereto do hereby waive the right to a trial by a jury 
and consent to the trial of the issues of fact and law in this cause by the Honor- 
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able John U. Bird, Circuit Judge of the Sixth Judicial Circuit, said trial to be 
held forthwith upon the presentation and filing of this stipulation. 

“2 That said parties further stipulate that the following facts are conceded 
to be true by all parties to the cause, and proof thereof is hereby waived, and the 
Court is requested and authorized to take said facts into consideration as having 
been properly offered in evidence and proved at the trial of this cause: 

“(a) That the declaration in this cause was based on on alleged cause of 
action charging the defendant, John H. Bull Company, Inc., its agents or servants, 
with acts of negligence on or about December 22nd, 1931, resulting in injury to 
the plaintiff, for which said action was instituted. _ : P 

“(b) That the pleas and additional pleas in said cause specifically raised the 
issue that the negligence by reason of which the plaintiff was injured and brought 
suit was brought about and caused not by the acts of John H. Bull Company, Inc., 
its agents or servants, but by the acts of an independent contractor, S. F. Brid- 
well, and that there was no actionable negligence on the part of John H. Bull 
Company, Inc., its agents or servants, but that if there was any negligence caus- 
ing the injuries of said plaintiff, Margaret Louise Hare, it was the negligence of 
said S. F. Bridwell, an independent contractor, and not the negligence of John H. 
Bull Company, Inc. 

“(c) That issue was joined on said pleas and a trial of said cause held on the 
22nd day of May, 1933, at which time testimony was offered by plaintiff and 
defendant on the question, amongst others, of the existence of the independent 
contractorship alleged in said pleas, and whether or not the said S. F. Bridwell 
was an independent contractor, for whose acts the defendant was not liable, and 
the jury returned a general verdict for the plaintiff in the sum of $500.00, for 
which judgment was thereupon on said 22nd day of May, 1933, duly entered in 
favor of the plaintiff and against the defendant John H. Bull Company, Inc., in 
the sum of $500.00 principal, plus the additional sum of $31.06 costs. 

“(d) That the Garnishee, the Columbia Casualty Company, did on the 2nd 
day of June, 1931, execute and issue to the defendant John H. Bull Company, Inc., 
a certain policy of insurance, a copy of which is attached to the Answer of the 
Garnishee herein, and that said policy was in full force and effect on the date 
of the accident alleged to have occurred in the declaration. 

“(e) That upon the occurrence of said accident the defendant John H. Bull 
Company, Inc., gave due and proper notice thereof to the Garnishee, Columbia 
Casualty Company, and properly requested said Company to investigate said acci- 
dent and to hold the said John H. Bull Company, Inc., harmless from any liability 
therefor, and that said Columbia Casualty Company investigated said accident, 
and thereupon notified the said John H. Bull Company, Inc., that it declined and 
refused to assume any responsibility or liability in connection therewith, for the 
reason, as alleged by the said Columbia Casualty Company, that the accident was 
caused solely by the negligence of one S. F. Bridwell, an independent contractor, 
and not by any act of negligence of John H. Bull Company, Inc., its agents or 
servants, and that such type of accident was excluded from the said policy. 

“({) That when suit was instituted because of said accident, the assured John 
H. Bull Company, Inc., promptly forwarded to the Columbia Casualty Company a 
copy of the summous served on said assured, and the said Columbia Casualty 
Company continued to decline and refuse to assume any liability or responsibility 
because of said accident, and declined and refused to defend said suit, and returned 
said copy of the summons to the assured, John H. Bull Company, Inc., and did 
uot appear in and was not represented by its attorneys in said suit. 

“(g¢) That the Columbia Casualty Company admits that it had full and proper 
notice of the said accident and of the commencement and pendency of this suit 
arising therefrom, and that it was requested and had ample opportunity to defend 
the said suit, but refused to do so, on the sole ground that the accident com- 
plained of in said suit was caused by the act of an independent contractor, S. F. 
Bridwell, and not by the assured, and that, therefore, said Company claimed the 
said accident was excluded from the coverage of the said policy, and that said 
Company was under no duty or responsibility to defend said suit or to pay any 
judgment obtained therein. 

“(h) That the declaration in this cause, filed on April 14th, 1932, the plea filed 
May 2, 1932, the additional pleas filed September 13th, 1932, the joinder of issue 
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filed on the 9th day of November, 1932, in the principal suit herein, and the copy 
of the policy of insurance attached to the answer of the Garnishee filed September 
30th, 1933, are offered and admitted in evidence in this trial. 

“(i) That nothing in this stipulation shall be construed as an admission by 
the Columbia Casualty Company, the Garnishee, that the act of negligence on 
which the declaration herein is based, was caused by any act of John H. Bull 
Company, Inc., its agents or servants, it contending that the accident and alleged 
injury of the plaintiff, Margaret Louise Hare, for which she brought said action, 
was caused not by work of the assured John H. Bull Company, Inc., in this 
policy, but was caused by work performed for the assured by an independent con- 
tractor, namely, S. F. Bridwell.”’ 

There was then introduced in evidence the declaration in three counts; the 
pleas entered by John H. Bull Company, Inc., all of which are reviewed, or the 
substance stated, in the stipulation of facts. Then there was introduced the policy 
of insurance referred to in paragraph 8 of the stipulation of facts. 

Motion was then made by the surety company to the court to make its find- 
ings or direct a verdict in behalf of the surety company. The motion was upon the 
following grounds: 

“1, Because the evidence of the plaintiff is legally insufficient to sustain fird- 
ings, decision or verdict in behalf of the plaintiff. 

“2. Because there is no sufficient evidence upon which a verdict or findings 
or the decision of the court could be rendered to entitle the plaintiff Margaret 
Louise Hare to a judgment against the garnishee Columbia Casualty Company. 

“3. Because the plaintiff has not proved, by legally sufficient evidence, any 


debt owing by the garnishee Columbia Casualty Company to the defendant John 
H. Bull Company, Inc.” 


The motion was denied. 

Thereupon judgment was entered in favor of the plaintiff. Motion for new 
trial was made and denied. Writ of error was sued out, and the case is now before 
us. 

The question for us to determine is whether or not the surety company was 
estopped from pleading and attempting to prove that the injury for which the 
plaintiff sued John H. Bull Company, Inc., was caused by an independent cun- 
tractor because the surety company had heen notified and given opportunity of 
defending the original suit, in which suit the declaration alleged that the injury 
was caused by the negligence of John H. Bull Company, Inc., its agents, servants, 
or employees, and in which the question as to whether or not the injury was 
caused by the negligence of an independent contractor had been pleaded and 
adjudicated. 

The declaration in the original suit claimed negligence by the insured, its 
agents and servants, in such manner as to come clearly under the terms of the 
policy, and therefore the plaintiffs contended, and contend, that the insurer was 
required to defend the suit, as it was amongst the terms of the policy obligated 
to defend all suits coming within the protection of the policy whether groundless 
or not. It is further contended that the fact that the injury might in reality have 
been caused by an independent contractor, in which case the assured would not be 
liable, and in which case the surety company would not be liable, did not justify 
the surety company in refusing to defend the suit. 


This case presents a question of first impression in this state. The authorities 
are in conflict, but we think that the better rule is that estoppel should apply in 
such aases. To hold otherwise would mean that the surety company, when being 
notified of an injury and of a suit pending in which the declaration clearly charged 
liability against the insured and in which the pleadings presented for determination 
the question as to whether or not the claim is such as to come within the contract 
of indemnity in favor of the named defendant, may refuse to defend that suit 
and stand by while that issue is definitely presented and tried, and then, upon 
judgment being entered against the defendant, and the defendant being found 
unable to respond in damages, and execution being returned nulla bona, may again, 
when the plaintiff seeks to recover in the right of the insured under the terms of 
the policy from the surety company, present the same issues, which have been 
once tried and determined, for another trial and determination in the same court. 

In the main suit it not only appears that the defense sought to be set up in 
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the garnishment proceeding could have been pleaded but that defense was pleaded 
and determined adversely to the defendant. 

In the case of South Knoxville Brick Co. v. Empire State Surety Co., 126 
Tenn. 402, 150 S. W. 92, 94, Ann. Cas. 1913E, 107, the court had under considera- 
tion a case where the plaintiff in error held an indemnity policy of insurance 
issued by Empire State Surety Company, under which policy the company agreed, 
subject to certain conditions, to indemnify the insured against loss arising from 
claim of personal injuries received by others than its employees on the premises 
of the assured. The assured owned and operated a brickyard. The premises con- 
sisted of about ten acres of ground on which were situated its pits, machinery, 
and usual equipment for the manufacture of brick. During the life of the policy 
a young boy was killed as the result of an accident on assured’s place. The boy’s 
father qualified as administrator, and brought suit against the assured. Assured 
gave notice of the accident and of the suit to the company. The company refused 
to assume responsibility, and denied liability. The assured employed attorneys and 
defended the suit. On trial, after the plaintiff’s proof was introduced, motion was 
made for peremptory instructions against the plaintiff. The motion was granted. 
Appeal was taken to the Civil Court of Appeals. There judgment was affirmed, 
which, being reviewed on certiorari, was affirmed by the Supreme Court. The 
assured brought suit against the surety company for the amount expended as 
attorney’s fees in defending the suit. The surety company resisted the suit on 
several grounds. One of the grounds was: 

“It is further insisted, in behalf of the company, that this suit was groundless, 
and that such groundless claims are not properly included within the terms of the 


policy, and that the company is not liable for any damage or expense incurred in 
the defense thereof.” 


To this the court said: 


“There is no basis for this contention to be found in the language of condi- 
tion D, in which the company defines its obligations with respect to suits brought 
against the assured. The undertaking to defend, settle, or indemnify, there 
assumed, applies in terms to ‘any suit’ ‘brought against the assured to enforce a 
claim on account of an accident covered by this policy.’ There is no limitation of 
‘iability to include only meritorious claims. This, perhaps, is a sufficient answer 
to the contention here made. 


“We may say further, however, that this company cannot be permitted to 
declare in advance of trial that a suit is groundless, and therefore, without the 
policy. To so hold would leave the assured helpless. The courts might reach a 
different conclusion from the company, and render judgment against the assured, 
and yet, upon the reasoning of counsel, assured would be without redress on its 
policy, because, in the company’s opinion, the suit was without merit. Under its 
contract, if the accident upon which the suit was based was one of those described 
in the policy, it was the company’s duty to undertake the defense or indemnify 
assured. Only the courts can determine whether a particular suit is groundless. 
This suit was not groundless, according to the averments of the declaration. If 
no defense had been made, there would have been a judgment by default, and the 
case submitted to a jury to assess damages. The company could not have escaped 


liability for this judgment on the theory that it was based upon a groundless 
claim. 


“Having failed, upon notice of the accident, to pay the assured the indemnity 
provided in condition A, it was the duty of the company to have settled the claim, 
or undertaken this defense, and shown that it was groundless upon the trial; or, 
having failed to do this, it is its duty to reimburse the assured for the expense of 
this showing made by it for the company’s benefit.” 


To the same effect is Greer-Robbins Co. v. Pacific Surety Co., a California 
case reported 37 Cal. App. 540, 174 P. 110, in which the court held: 


“Indemnity policy, binding insurer to defend any suit against the insured to 
enforce a claim for damages covered by the policy, whether groundless or not, 
required the insurer to defend every action in which the complaint showed a 
claim for damages covered by the policy, notwithstanding the suit was groundless 
and was defeated, and if the insurer failed to defend it was liable to the insured 
for the cost and expenses of defending.” 
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In International Indemnity Co. v. Steil (C. C. A.) 30 F.(2d) 654, the court 


held 


“Judgment determining liability of insured for damages for death resulting 
from use of automobile held conclusive against liability insurance company as to 
its liability on policy, where there was no fraud or collusion in obtaining the 
judgment, and insurance company had timely notice of suit and elected to make 
no defense, in vew of provision of policy, and of Code Iowa 1924, § 8940, per- 
mitting injured person to maintain action against insurance company for amount 
of judgment recovered against insured after return of execution unsatisfied, 
irrespective of insured’s solvency.” 

This case is not directly in point, but it adheres to the enunciation which we 
have expressed. 

Edinger & Co. v. Southwestern Surety Ins. Co., 182 Ky. 340, 206 S. W. 465, 
466, is a case where an injured blacksmith by name of Humphrey recovered a 
judgment against the insured for injuries received from injury inflicted by a 
vicious animal, and the insured sought to recover indemnity for the amount of the 
judgment against the surety company. The policy exempted liability for injury 
from vicious animals. In this case the court said: 

“Keeping in mind the conceded and controlling fact that Humphrey was 
enabled to secure a judgment against Edinger & Co. only because the evidence 
established that the mule by which he was injured was a wild and vicious animal, 
and the further admitted and controlling fact that this judgment is the only basis 
on which Edinger & Co., can or do rest their right of recovery against the insur- 
ance company, it would appear that the very ground upon which their cause of 
action is rested conclusively shows that the policy contract did not indemnify 
Edinger & Co. against the loss they sustained on account of the injury to 
Humphrey; and, this being so, it would seem necessarily to follow that the claim 
of Edinger & Co. against the insurance company had no foundation on which to 
rest, and therefore the ruling of the trial court was correct. 


“There would seem to be no escape from this conclusion if the insurance 
company should be treated, as it must be, as a party to the suit of Humphrey 
against Edinger & Co. to the same extent as if it had been a party of record, or 
had undertaken, as it had the right under its contract to do, the control and 
defense of the suit for Edinger & Co. The policy contract gave the insurance 
company the right to take charge of the defense for Edinger & Co., and when it 
was notified by them of the pendency of the action against it, and called on to 
defend the same, it was thereby put in the attitude of a party to the suit, and 
was as much bound by the judgment as if it had been in fact a party of record.” 

In the case of Littleton v. Richardson, 34 N. H. 179, 66 Am. Dec. 759, the 
court, speaking through Mr. Justice Bell, said: 

“The record of a verdict and judgment is always admissible to prove the fact 
that such judgment was rendered, or such verdict returned, in any case where the 
fact of such verdict or judgment, or the nature or amount of such judgment, 
becomes material. King v. Chase, 15 N. H. 9 [41 Am. Dec. 675]; Chamberlain v. 
Carlisle, 6 Foster [26 N. H.] 553; Warren v. Cochran, 7 Foster [27 N. H.] 339. 
For any other purpose it is not evidence against a stranger. Burrill v. West, 
N. H. 192; Thrasher v. Haines, 2 N. H. 443; Lawrence v. Haynes, 5 N. H. 3: 
[29 Am. Dec. 554]; [Chamberlain v. Carlisle] 6 Foster [26 N. H.] 553: [Warren 
v. Cochran] 7 Foster [27 N. H.] 339. But when a person is responsible over to 
another, either by operation of law or by express contract—2 Cowen & Hill's 
Notes 5—and he is duly notified of the pendency of the suit and requested to 
take upon him the defence of it, he is no longer regarded as a stranger, because 
he has the right to appear and defend the action, and has the same means and 
advantages of controverting the claim as if he was the real and nominal party 
upon the record. In every such case, if due notice is given to such person, the 
judgment, if obtained without fraud or collusion—Coates v. Roberts, 4 Rawle [Pa.] 
100—will be conclusive against him, whether he has appeared or not: Jackson v. 
Marsh, 5 Wend. [N. Y.] 44; Beers v. Pinney, 12 Wend. [N. Y.] 309. Of every 
fact established by it; Thrasher v. Haines, 2 N. H. 443, and cases there cited; 
Warren v. Cochran, 7 Foster [27 N. H.] 342; Tarleton v. Tarleton, 4 Maule & 
S. 20; Clark. v. Carrington, 7 Cranch 308 [3 L. Ed. 354]; Brewster v. Country- 
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man, 12 Wend. [N. Y.] 446; Walker v. Ferrin, 4 Vt. 523; Belden v. Seymour, 8 
Conn. 304 [21 Am. Dec. 661].” 

In the case of Indemnity Co. of America v. Bollas, 223 Ala. 239, 135 So. 174, 
176, the Supreme Court of Alabama said: 

“And in such case, where the insurer assumes the obligation to defend against 
claims of liability, whether well grounded or not, and has notice and an opportunity 
to defend, whether he does so or not, the judgment obtained, without fraud or 
collusion, against the insured, possesses the elements of due process of law, and 
is conclusive upon the insurer as to all questions determined in that case that are 
material to a recovery in an action on the policy, such as that the damages claimed 
were the result of an accident, if the accident as alleged was within the time 
covered by the policy. Federal Automobile Ins. Ass’n v. Abrams, 217 Ala. 539, 117 
So. 85; 36 C. J. 1121, § 121; 31 C. J. 461, § 61; Metropolitan Casualty Ins. Co. 
v. Blue, 219 Ala. 37, 121 So. 25. See, also, George v. Employers’ Liability Assur. 
Corp., Ltd., 219 Ala. 307, 122 So. 175 [72 A. L. R. 1438].” 

In Washington Gaslight Co. v. District of Columbia, 161 U. S. 316, 16 S. Ct. 
564, 569, 40 L. Ed. 712, the Supreme Court of the United States said: 

“As a deduction from the recognized right to recover over, it is settled that, 
where one having such right is sued, the judgment rendered against him is con- 
clusive upon the person liable over, provided notice be given to the latter, and 
full opportunity be afforded him to defend the action. There is here no question 
of the sufficiency of the notice, or of the ample adequacy of the opportunity given 
the gas company to defend the suit, had it elected to do so. 

“In both Chicago City v. Robbins [67 U. S. (2 Black) 418, 17 L. Ed. 298] and 
Rcbbins v. Chicago City [71 U. S. (4 Wall.) 657, 18 L. Ed. 427], supra, this 
court, after announcing the rule as to the liability over, in the language already 
quoted, also held that where, in the first suit, proper notice was given to the party 
liable over, the first judgment would be conclusive against the latter in the action 
to recover over. In Boston v. Worthington, 10 Gray [Mass.] 496, 498, 499 [71 
An. Dec. 678], the language of the court in Littleton v. Richardson, 34 N. H. 
187 [66 Am. Dec. 759], was quoted and adopted: 

“When a person is responsible over to another, either by operation of law 
or by express contract, and he is duly notified of the pendency of the suit, and 
requested to take upon him the defense of it, he is no longer regarded as a 
stranger, because he has the right to appear and defend the action, and has the 
same means and advantages of controverting the claim as if he were the real and 
uominal party upon the record. In every such case, if due notice is given to such 
person, the judgment, if obtained without fraud or collusion, will be conclusive 
against him, whether he has appeared or not.’ 

“In Oceanic Steam Nav. Co. v. Compania Transatlantica Espanola, 144 N. Y. 
663, 665, 39 N. E. 360, the rule is thus stated: 

“Tt is sufficient that the party against whom ultimate liability is claimed is 
fully and fairly informed of the claim, and that the action is pending, with full 
opportunity to defend or to participate in the defense. If he then neglects or 
refuses to make any defense he may have, the judgment will bind him in the same 
way and to the same extent as if he had been made a party to the record. Village 
of Port Jervis v. First Nat. Bank, 96 N. Y. 550; City of Rochester v. Mont- 
gomery, 72 N. Y. 65; Albany City Sav. Inst. v. Burdick, 87 N. Y. 40, 45; 
Andrews v. Gillespie. 47 N. Y. 487; Heiser v. Hatch, 86 N. Y. 614’” 

See, also, Great Northern R. Co. v. Akeley, 88 Minn. 237, 92 N. W. 959; 
Middleboro Home Tel. Co. v. Louisville & N. R. Co., 214 Ky. 822, 284 S. W. 104; 
Rochester v. Montgomery, 72 N. Y. 65. 

We might cite a great number of authorities to the same effect, but deem it 
unnecessary to pursue this course further. It appears that the Supreme Court of 
Colorado adheres to a different rule. See Continental Casualty v. Carver, 91 Colo. 
188, 14 P.(2d) 181. 

In that case, however, and in other cases of like tenor which we have exam- 
ined, we do not find that the courts have applied a different rule to that herein 
enunciated where it was necessary (as in the instant case) to the plaintiff’s right 
of recovery in the main suit for it to be alleged and proved that the plaintiff’s 
cause of action was such as was covered and indemnified against in the insurance 
contract. Here it was necessary for the plaintiff in the main suit to allege and 
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prove that the injury was caused by negligence of the defendant, the insured, of 
that character and kind against which the defendant, the insured, was protected 
by the terms of the policy. 

If the surety company could re-present and re-try this issue upon the adjudi- 
cation of which the plaintiff’s right of recovery against the insured depended, then 
it would follow that it could re-present and re-try issue presented by the pleadings 
in the main suit. 

We do not mean to hold that the surety company could not have presented 
any defense in the garnishment proceedings which would not, if pleaded and 
proved in the main suit, have constituted a bar to plaintiff’s recovery of judgment. 

It must be borne in mind that there is no contention that the judgment against 
John H. Bull Company, Inc., is res adjudicata as against the surety company. 
The contention is, and we so hold, that the surety company is estopped to deny 
liability in face of the judgment rendered in a suit of which it had notice and 
which it refused to defend when the pleadings and judgment in that case show 
that the defense interposed therein was the same defense which the surety company 
now attempts to set up in the garnishment proceedings, and which defense, if 
successfully maintained in the main suit, would have precluded the judgment 
against the insured. 

For the reasons stated, the judgment should be affirmed. 

It is so ordered. 

Affirmed. 

Davis, C. J., and Whitfield, Ellis, and Terrell, JJ., concur. 


Brown, J., dissents. 
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1. INSURANCE. 

Plaintiff, suing on burglary policy, was interested witness, and his credibility 
and weight of his testimony was for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[1].) 

3. INSURANCE. 

Under terms of mercantile safe burglary policy, assured, before being entitled 
to recover, held required to establish and secure finding that safe was feloniously 
entered and contents feloniously abstracted therefrom. 

Policy provided that insurer would indemnify assured for loss by burg- 
lary which should mean felonious abstraction of insured property from 
within insured part of safe by persons making felonious entry when doors 
were closed and locked, and providing that entry should be by force and 
violence of which there should be visible marks on exterior of doors. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 

Appeal from District Court, Hill County; Walter L. Wray, Judge. 

Action by Sam Tobolowsky against A®tna Casualty & Surety Company. 
Judgment for plaintiff, and defendant appeals. 

Reversed and remanded. 

Jos. W. Hale and Geo. Clark, both of Waco, for appellant. 


Collins & Martin, of Hillsboro, for appellee. 
ALEXANDER, Justice. 


This action was brought by Sam Tobolowsky against A®tna Casualty & 
Surety Company to recover on a certain mercantile safe burglary policy issued 
by the defendant to the plaintiff. The plaintiff sought to recover for the damage 
to the safe and the sum of $521.47 alleged to have been feloniously abstracted 
therefrom. The verdict on special issues was favorable to the plaintiff, and 
accordingly judgment was entered against the defendant for the sum of $531.47. 
The defendant appealed. 

[1] The jury did not make any finding as to the amount of money, if any, that 
was actually taken from the safe in question by the alleged burglars. The trial 
court found that the sum of $521.47 was so taken from the safe and allowed a re- 
covery therefor. The defendant in the lower court challenged the right of the 
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court to make such finding and to enter judgment thereon and here complains of 
the conduct of the court in so doing. Sam Tobolowsky, the plaintiff, was the only 
witness who testified as to the amount of money taken from the safe by the al- 
leged burglars. He was an interested witness and his credibility and the weight to 
be given to his testimony was for the jury. Since the case was being tried before 
a jury and the only testimony supporting the issue was that of plaintiff, an inter- 
ested witness, the court had no right to withdraw the issue from the jury and to 
make a finding and enter judgment thereon. Thraves v. Hooser (Tex. Com. App.) 
44 S.W.(2d) 916, par. 4; Mills v. Mills (Tex. Com. App.) 228 S. W. 919; Pope v. 
Beauchamp, 110 Tex. 271, 219 S. W. 447, par. 5; Houston E. & W. T. Ry. Co. v. 
Runnels, 92 Tex. 307, 47 S. W. 971; Sigmond Rothchild Co. v. Moore (Tex. Com. 
App.) 37 S.W.(2d) 121; Stone v. City of Wylie (Tex. Com. App.) 34 S.W.(2d) 
842, par. 6; Strickler v. Kassner (Tex. Civ. App.) 64 S.W.(2d) 1025, par. 4. 

[3] The insuring part of the policy fixed the company’s liability for the loss 
of the contents of the safe in the following language: “I. To indemnify the As- 
sured for all loss by Burglary which shall mean the felonious abstraction of any 
such insured property from within the insured part of such safe or vault, by any 
person or persons making felonious entry into such safe and such insured part 
thereof, and also into the vault, if any, containing such safe, when all doors of 
such safe and vault are duly closed and locked by all combination and time locks 
thereon; provided that such entry shall be made by actual force and violence of 
which there shall be visible marks made by tools, explosives, electricity, gas or 
other chemicals, upon the exterior of (a) all of said doors of such safe and of 
the insured part thereof and of the vault, if any containing such safe, if entry is 
made through such doors * * *.” The jury found that entry into the safe was 
made by actual force and violence. There was no finding, however, that such 
force and violence was used without the knowledge or consent of the owner, nor 
that the contents of the safe were feloniously abstracted by some one making a 
felonious entry into the safe, as provided in the policy. Clearly, under the terms 
of the policy, it was necessary for the plaintiff to establish and secure a finding 
that the safe was feloniously entered and the contents feloniously abstracted there- 
from. The plaintiff was the only witness who testified as to whether or not the 
There was no direct testi- 
mony as to who entered the safe. Under the authorities above cited, the court 
could not withdraw such issues from the jury and make a finding and enter judg- 
ment thereon based upon plaintiff’s testimony alone. 


For the reasons heretofore stated, the judgment of the trial court is reversed. 
and the cause remanded for a new trial. 


safe was entered without his knowledge or consent. 
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MISCELLANEOUS 
MAURER vy. INTERNATIONAL RE-INSURANCE CORPORATION. 


Court of Chancery of Delaware. June 5, 1934. 
174 Atlantic Reporter 360. 
1. INSURANCE. 


In insurance company’s deposit of securities with insurance commissioner made 
subject to repealed statute, provision that securities should be held for benefit of 
policyholders held to have sufficient basis as contract stipulation to give it enforce- 
able validity and trust was effective for such purpose (Rev. Code 1915, § 643; 37 
Del. Laws, c. 52, §§ 14, 15). 

(For other cases, see Insurance, Dec. Dig. § 8.) 

2. INSURANCE. 

Insolvency of insurance company and consequent appointment of receivers does 
not justify ousting of trustee designated by statute for funds deposited with insur- 
ance commissioner and substitution in his place of receivers (37 Del. Laws, c. 52, 
§ 52; Rev. Code 1915, § 628, as amended by 34 Del. Laws, c. 57). 

(For other cases, see Insurance, Dec. Dig. § 50.) 

3. INSURANCE. 

Receivers of insurance company held not entitled to order directing insurance 
commissioner to deliver to them securities deposited by company where there was 
no showing which would justify conclusion that there were no policyholders or 
persons having claims for whose special benefit trusts existed, and there had been 
no renunication or abandonment of trusts by commissioner, and no ground for his 
removal as trustee was shown or alleged (Rev. Code 1915, § 3883, and § 628 as 
amended by 34 Del. Laws, c. 57; 37 Del. Laws, c. 52, §§ 3, 14, 15, 52). 

(For other cases, see Insurance, Dec. Dig. § 50.) 

Suit by Bertha E. Maurer against the International Re-Insurance Corporation. 
Petition of receivers of the International Re-Insurance Corporation for an order 
directing the Insurance Commissioner of the State of Delaware to deliver to them 
certain securities. 

Petition dismissed. 

Petition of Receivers of the above named defendant for an order on the 
Insurance Commissioner of Delaware directing him to deliver to them certain 
securities which were deposited with the Commissioner under the statutory 
provisions mentioned in the ensuing opinion. The defendant corporation is a 
corporation of this State. Its business was that of writing surety bonds of 
various types. It was decreed to be insolvent and receivers were appointed for 
it under the statute applicable to corporations generally (Revised Code 1915, § 
3883), and not under the statute applicable particularly to insurance companies 
(37 Delaware Laws, c. 52, § 3, p. 171). 

The Insurance Commissioner has filed an affidavit by way of answer to the 
petition, in which he denies that he has any authority to deliver the securities 
as demanded of him by the receivers. 

Ayres J. Stockly (of Hastings, Stockly & Duffy), and John Biggs, Jr. (of 
Biggs, Biggs & Lynch), both of Wilmington, for receivers. 

Robert H. Richards, Jr.. Deputy Atty. Gen., for Insurance Commissioner. 

The Chancellor: 

There are three deposits of securities made with the Insurance Commis- 
sioner which are now held by him and which the receivers ask that he be 
required to turn over to them. 


One deposit was of ten thousand dollars par value of United States Treasury 
334% bonds. This deposit was made on July 20, 1931, by the insolvent defendant. 
Another deposit was of eleven thousand dollars par value of Maplewood, New 
Jersey, Public Improvement 434% bonds. This deposit was made on August 22, 
1930, by Public Indemnity Company, a New Jersey corporation, a company 
which the insolvent defendant took over and to whose business and rights it 
succeeded. These deposits were made under two separate statutory provisions; 
the first under chapter 20, Revised Code 1915, as revised and consolidated by 37 
Delaware Laws, c. 52 (section 52), and the second under chapter 20, § 57, Revised 
Code 1915 (section 628), as amended by 34 Delaware Laws, c. 57. The statutory 
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terms on which these deposits were made are the same in each case. Those 
terms are, “to be held for the benefit of the holders of the obligations of such 
company; said securities deposited with said Insurance Commissioner shall 
remain with him in trust to answer any default of such company as surety upon 
such bond, undertaking, recognizance or other obligation established by final 
judgment upon which execution may lawfully be issued against said company, 
said Insurance Commissioner and his successors in office being hereby directed 
to so receive and thereafter retain such deposit under this Chapter in trust for 
the purposes hereof. * * *” 

There would seem to be no doubt that the “obligations of such company,” 
referred to in the first clause of the quotation, are not its obligations generally 
but only its obligations of suretyship. This is evident from the phrase, “as 
surety,” appearing in the next clause. 

The third deposit was made by the insolvent defendant. It consisted of 
three mortgages upon real estate in the total face amount of $552,500. These 
deposits were made inter alia subject to the provisions of chapter 20, § 72, Revised 
Code 1915 (section 643). The assignments of the mortgages so state. The 
deposits were made June 27, 1932. Yet on that date section 72 of chapter 20 of 
the Revised Code 1915 had been repealed. The language of the assignment is 
“in trust for the common benefit and security of all its policy-holders and in 
accordance with the objects, uses, intents and purposes of the aforesaid section 72, 
of chapter 20 of the Revised Code of 1915 and for no other objects, use, intent or 
purpose.” The assignment should not of course have made reference to a repealed 
section of the code. The substance of the repealed section 72, however, has its 
counterpart in the revision and consolidation of the insurance laws, before referred 
to. 37 Delaware Laws, chapter 52 (pages 180 and 181) §§ 14 and 15. 

[1] A curious feature of the repealed section 72 of the Code to which refer- 
ence is made by the assignment is that while it provides that deposits may be made 
thereunder with the Insurance Commissioner “in trust,” neither is the nature of 
the trust described nor are its beneficiaries designated. Yet the assignment requires 
that the mortgages be held in trust inter alia “in accordance with the objects, uses, 
intents and purposes” of the section. If we look alone to the section to which the 
assignment specifically refers for the “objects, uses, intents and purposes” which 
the trust was to subserve, it would be impossible to name them, for none are 
named therein or cven so much as hinted at. The assignment, however, supple- 
ments the silence of the section in the matter of defining the beneficiaries of the 
trust by a provision which rests in a private contract stipulation, viz., by a pro- 
vision that the mortgages shall be held “in trust for the common benefit and 
security of all its (the assignor’s) policy-holders.” Though this term of the trust 
finds no authorization in the section, it has a sufficient basis as a contract stipulation 
to give it enforceable validity. Casualty Ins. Co.’s Case (Boston & Albany R. Co. 
v. Mercantile Trust & Deposit Co. of Baltimore), 82 Md. 535, 34 A. 778, 38 L. R. 
A. 97. See, also, Lancashire Insurance Co. v. Maxwell, 131 N. Y. 286, 30 N. E. 
192. It is to be observed that when section 72 was revised in 1931 (37 Delaware 
Laws, chapter 52, §§ 14, 15), it was provided that the trust should be such as 
“shall be designated by the company and approved by the Commissioner.” The 
assignment was made in 1932 and it may be that this provision, which was then 
the law, was in the mind of the assignor and the Commissioner. Hence the terms 
of the trust were designated. But confusion of thought was apparently responsible 
for the reference to the old repealed section. It matters not what the explanation 
may be of this inappropriate reference; the trust nevertheless is effective “for the 
common benefit and security of all its (defendant’s) policy-holders.” 

[2, 3] In all three of the deposits, therefore, we have securities held by the 
Commissioner upon distinct trusts in favor of specially designated creditors of the 
defendant; and the proposition which the receivers’ petition presents is that it is 
not only in the power of the Court of Chancery to oust the statutorily designated 
trustee from his office, but that it should in its discretion do so. 


Is it in the power of the court to take the administration of the trusts out of 
the hands of the Commissioner? There is no showing of facts which justifies the 
conclusion that there are no policy-holders or persons having claims based on 
defaults upon surety bonds, etc., for whose special benefit the trusts exist. There 
has been no renunciation or abandonment of the trusts by the Commissioner. No 
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ground for his removal as trustee has been shown or even alleged. The Com- 
missioner insists that he has no authority to turn the trusts over to general receiv- 
ers of the corporation for administering. So far as the present showing discloses, 
the case is one where general receivers desire to oust from his office a trustee 
created by the statute and to substitute themselves in his place. 

Of course, if there were no beneficiaries to be protected by the trusts, or if 
the Commissioner had fully administered the trust assets and a surplus remained 
which belonged to the corporation, the receivers as representing the interests of 
the creditors generally, would be entitled to the possession and control they now 
seek. But theresis no showing that either of those situations has arisen. 

It appears to be the view of the receivers that though the event of insolvency 
and the consequent appointment of receivers does not destroy the trusts which 
have attached to the deposits, yet that event does justify the ousting of the trustee 
designated by the statute and the substitution in his place of the receivers. That 
that is their view is manifest from their admission that if the securities are deliv- 
ered to them they must keep them segregated from the general assets of the estate 
and administer them strictly in obedience to the terms of the trusts under which 
they were deposited. The statutes contain no provision which justifies the view of 
the receivers as it is stated in the first sentence of this paragraph. 

I am at a loss to discover the principle which would justify the court in enter- 
ing an order the effect of which would be to turn out of his office of trustee the 
official whom the statute designates as the one to act in that capacity, when, so far 
as the record discloses, the purposes to be served by the trust remain unfulfilled 
and no act or conduct on the part of the trustee is shown which would warrant the 
substitution of another in his place. 

The question here presented arose in Connecticut in Cooke v. Warner, 56 Conn. 
234, 14 A. 798, 800. In that case there was a deposit of securities with the State 
Treasurer under a statute similar in substance to the statutes before the court in 
this case. The trust in that case was “for the policy holders of such company.” 
Receivers in insolvency in the Connecticut case sought to take the securities from 
the State Treasurer for administration and distribution according to law. The 
Supreme Court of Connecticut denied the right of the receivers to substitute them- 
selves in place of the treasurer as the administrators of the securities. In the course 
of its opinion it said: 

“The effect of these statutes of our own and other states * * * is the creation 
of a trust fund in the hands of a trustee for a class of beneficiaries described with 
particularity—as perfect a trust as can be created by deed or will, and as much 
entitled to protection from the court. 

“Tt is elementary law that a fund cannot be taken from a trustee, in the absence 
of an allegation that he is wrong either in possession. or in administration. 

“* * * This statute (providing for the appointment of receivers upon insol- 
vency) cannot confer upon the receivers power to disregard any existing con- 
tract. They can no more compel the trustee to surrender property lawfully sub- 
jected to a trust than they can compel a mortgagee or pledgee to release without 
payment. 

“It is of no legal signficance that they aver that they intend to apply the fund 
for the benefit of those for whom it was created. So will the trustee.” 

In McMurray v. Commonwealth, 249 Mass. 574, 144 N. E. 718, 719, it was held 
that a receiver of an insolvent insurance company was not entitled to possession 
of securities deposited with a statutory official under a trust similar in terms to the 
trusts here involved. The court said: 


“It is the duty of courts to conserve and cause to be executed according to its 
foundation every trust of this nature. * * * 


“The treasurer and receiver general (the statutorily designated trustee) is 
ready to continue the execution of his trust according to its terms and under the 
direction of the court. No ground is revealed on this record warranting his 
removal as trustee and the substitution of the receiver in his stead.” 

A receiver in insolvency of an insurance company sought in Falkenbach v. 
Patterson, 43 Ohio St. 359, 1 N. E. 757, 761, to foreclose mortgages which had 
been deposited with the Superintendent of Insurance of the state “as security for 
policy-holders.” His right was denied, the court saying, “the superintendent of 
insurance should act and perform his trust.” 
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In Ruggles v. Chapman, 59 N. Y. 163, a receiver for an insurance company 
was appointed under the general equity powers of the appointing court on the 
ground of insolvency. The company had deposited securities with the superinten- 
dent of insurance under a statute which provided that securities so deposited 
should be held “as security for policyholders.” The question was presented, as 
staied by the Court of Appeals, of whether the plaintiff could require from the 
superintendent of insurance a transfer of the securities which he held in his 
official character. The question was answered in the negative, the court saying, 
“We do not perceive the authority of such a receiver to require from the super- 
intendent of the insurance department, the surrender of a trust which has been 
devolved upon him by law.” 

The receivers cite numerous cases in support of their contention which their 
solicitors assert stand opposed to the principle of the foregoing authorities. One 
of them is the case of Casualty Ins. Co.’s Case (Boston & Albany R. Co. v. 
Mercantile Trust & Safe Deposit Co. of Baltimore), 82 Md. 535, 34 A. 778, 38 
L. R. A. 97. In that case, however, the point here mooted was not presented. 
The treasurer of Maryland, the custodian of the securities, appears to have sub- 
mitted to an order ousting him from their control. All he insisted upon was that 
the securities should be administered in accordance with the trust under which 
they had been deposited. The sole question in that case, as the discussion in the 
opinion shows, was whether or not the securities could be applied in disregard 
of the particular class of creditors for whose protection they were deposited. 
That the case is not to be understood as standing for the proposition that a general 
insolvency receiver can supplant a statutory trustee in such situation as the 
instant one against his will, is manifest from a later expression from the Mary- 
land Court of Appeals in Vandiver et al. v. Poe et al., 119 Md. 348, 87 A. 410, 
413,46 L. R. A. (N. S.) 187, Ann. Cas. 1914D, 435. In that case the court, after 
referring to Casualty Ins. Co.’s Case (Boston & Albany R. Co. v. Mercantile 
Trust, etc., Co.), supra, and reviewing other authorities, announced the result of 
the adjudications to be that “there is hardly a break in the line of decisions to 
the effect that receivers and assignees are not entitled to demand or obtain the 
possession of such securities,” in the event of insolvency. 

Other cases are cited by the receivers upon which great reliance appears to 
be placed as supporting their position. The following references and the accom- 
panying comment will show the cases cited and why they are not to be regarded 
as of persuasive import. Tuttle v. State Mutual Liability Ins. Co., 127 A. 682, 
686, 2 N. J. Misc. 973 (in this case the power of the court to substitute its 
receiver for the commissioner as trustee was not passed upon, the court saying, 
“how and why the receiver obtained the fund is not material”) ; Phillips v. Perue, 
111 Tex. 112, 229 S. W. 849, 852 (the court said, “no question arises, therefore, 
as to his being improperly ousted,” meaning the statutory trustee) ; State ex rel. 
Hyde v. Falkenhainer, Circuit Judge, 309 Mo. 381, 274 S. W. 722 (the com- 
missioner was in fact administering the trust imposed upon him by statute, and 
the sole question was of the power of the court to control the commissioner in 
his conduct of the trust); Van Gilder v. Parker, 69 Colo. 196, 193 P. 664 (The 
Colorado statute [Rev. St. 1908, § 3099] distinguishes the case, in that it provides 
that “the court may make and enforce the necessary orders to place such securi- 
ties or any part of them at the sole disposal of the court or the commissioner”) ; 
Wise v. Carolina Hail Ins. Co., 108 S. C. 504, 94 S. E. 535 (The case does not 
deal with the court’s power. Moreover, hs is doubtful if the statute under which 
the deposit was made, created a trust); Sangamon Loan & Trust Co., Receiver v. 
People’s Saving Bank & Trust Co., 204 Il. App. 7; American Bonding & Cas. Co. 
v. Chicago Bonding & Ins. Co., 251 Ill. App. 549 (The question of the court’s 
_— to supplant the commissioner by its own receiver, was not raised in these 
cases); Kelsey v. Cogswell (C. C.) 112 F. 599 (This case arose under the Code 
of Georgia 1895, §§ 2035-2043. The statute clearly differentiates the case, because 
it does not create a trust to be administered by the official, the treasurer. He was 
made a mere custodian and creditors who obtained judgment and were unpaid 
are expressly authorized to apply to the court for a receiver to take charge of 
enough of the deposited securties to pay their respective judgments); Hayne v. 
Metropolitan Trust Co., 67 Minn. 245, 69 N. W. 916 (The point was not directly 
involved in this case of whether the court could substitute its general receiver 
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in insolvency for a statutory trustee in the administering of securities deposited 
in trust for policy holders. It appears that the insurance commissioner had unlaw- 
fully surrendered possession and control over a certain mortgage which had been 
deposited with him in trust, and the case was one where a receiver of the deposit- 
ing company followed the security in the hands of the present holder and sought 
its recovery. The commissioner had as a matter of law breached his trust). 

The last cited case, viz., the one from Minnesota, contains language in the 
course of discussion which tends to support the position of the receivers here 
Rut the particular facts of the case and the precise question decided render the 
language less persuasive than it would be if the direct question had heen before 
the court which is here present, and which was also present in the cases cited 
at an earlier point in this opinion upon which reliance is placed as sustaining the 
result in this one. 

Of course those cases in Connecticut and New York which have been decided 
under statutory changes enacted since the earlier cases in those jurisdictions 
(herein above cited) are of no significance. See Macdonald v. AZtna Indemnity 
Co., 93 Conn. 140, 105 A. 331; Betts v. Connecticut Life Ins. Co., 78 Conn. 442, 62 
A. 345; Matter of Attorney General v. North American Life Ins. Co., 80 N. Y. 152. 

So long as the Insurance Commissioner functions as the trustee and admin- 
isters the trust committed to him, the cost incident thereto will be kept at the 
minimum, because it is hardly to be conceived that he would be entitled to 
compensation out of the funds for acting in the performance of his statutory duty. 
If he were ousted and the receivers substituted in his stead, it would seem that the 
receivers would be entitled to compensation out of the trust assets. Even if the 
receivers in this case waive compensation so far as the trusts are concerned, 
that fact can be of no moment, because the power of the court can hardly be 
made dependent for its existence upon the magnanimity of the receivers. If it 
were a matter of discretion, the waiver by the receivers of their right to com- 
pensation would be a relevant consideration. 

There are practical considerations, it is said, which make it desirable that the 
deposits which the Commissioner holds should be brought under the general 
administration of the insolvent’s estate by the receivers, to the end that an 
equitable distribution might be made of the assets, whereby those creditors who are 
secured by the deposits might not be unduly favored as they might be if two 
separate and distinct liquidations are under way—one by the receivers for creditors 
generally, and the other by the Commissioner for those who are beneficiaries of 
the trusts committed to his management. If there be danger in this regard, it is 
not clear that its avoidance is impossible. No doubt a way can be found for 
avoiding it. 

An order will be entered dismissing the petition. 


STATE ex rel. NORTHWESTERN NAT. INS. CO. v. SULLIVAN, 
Insurance Commissioner. No. 25158. 
Supreme Court of Washington. Aug. 4, 1934. 
35 Pacific Reporter (2d) 24. 
INSURANCE. 

Where no actual rate war existed, insurance commissioner could not cancel 
insurer's license or refuse to accept allegedly inadequate rate schedules of insurer 
deviating 20 per cent. from bureau rates, on ground that deviation would precipi- 
tate rate war (Rem. Rev. Stat. § 7032 et seq.; §§ 7118, 7119, 7157). 

(For other cases, see Insurance, Dec. Dig. § 10.) 

Department 2. 

Appeal from Superior Court, Thurston County; D. F. Wright, Judge. 

Proceeding by the State of Washington, on the relation of the Northwestern 
National Insurance Company, against William A. Sullivan, as insurance com- 
missioner of the state of Washington, to review the action of the commissioner 
refusing to accept the petitioner’s proposed deviations from bureau rates and to 
prohibit him from canceling petitioner’s license to do business in the state. From 
an ee: judgment, the petitioner appeals. 

eversed, with directions to enter judgment for petitioner. 
Glenn J. Fairbrook, of Seattle, for appellant. 
G. W. Hamilton and George Downer, both of Olympia, for respondent. 
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ToLMAN, Justice. 

By this action the plaintiff, or petitioner, seeks a review of the official action 
of the insurance commissioner in refusing to accept its proposed deviations 
from bureau rates and to prohibit the commissioner from canceling its license 
to do business in this state because of such deviations. 

After a trial to the court on the merits, a judgment was entered denying 
any relief, and the petitioner has appealed. 

In order to create a background and present the questions here involved 
in their proper light, it seems necessary to give something of an outline of our 
legislation on the subject. 

By chapter 49, p. 161, Laws 1911, known as the Insurance Code (Rem. Rev. 
Stat. § 7032, et seq.), the office of insurance commissioner was established and 
certain regulatory power conferred upon that officer. Neither the original act, 
nor any of the subsequent amendments thereto, gave the commissioner any 
regulatory power over premium rates, and at no time has the Legislature directly 
authorized any officer or body to fix or regulate insurance rates. The Insurance 
Code does authorize rating bureaus. Rem. Rev. Stat. § 7119. We quote from 
this section briefly: “Any person or persons or copartnership, resident within 
this state, or a domestic corporation, may organize or maintain a rating bureau, 
for the purpose of inspecting and surveying the various municipalities and fire 
hazards in this state, and the means and facilities for preventing, confining, and 
extinguishing fires, for the purpose of estimating fair and equitable rates for 
insurance. * * * The services of such rating bureau shall be available, equally 
and ratably in proportion to the service rendered, to any and all insurance com- 
panies, agents, brokers, and property owners.” 

Only one rating bureau exists and operates in this state. 

There is no statute requiring insurance companies to charge only bureau 
rates. The right to file a schedule of rates by each company doing business 
in this state has always been preserved. 

Laws 1911, p. 209, § 73 (now Rem. Rev. Stat. § 7118), provided: “Every fire 
insurance company before it shall receive a license to transact the business of 
inaking insurance as an insurer in this state, must file in the office of the insur- 
ance commissioner a copy of its rating schedules. Every such company and its 
agents shall observe said rating schedules and shall not deviate therefrom in 
making insurance until amended or corrected rating schedules shall have been 
filed in the office of the insurance commissioner. Any company which shall make 
fire insurance in this state according to the advisory rates, or a stated deviation 
therefrom, furnished by a rating bureau as provided in the following section, 
may receive a license to transact the business of making fire insurance in this state, 
without filing a rating schedule, by filing written notice in the office of the insur- 
ance commissioner of its adoption of such advisory rates, stating the deviation there- 
from, if any, at which it will make insurance, which deviation, if any, shall be uni- 
formly applied to all purchasers of insurance from such company in this state.” 

This section has several times been amended in certain particulars, but by the 
last amendment, section 1, c. 153, p. 553, Laws 1933, it was restored practically to 
the form in which it was enacted in 1911, so that it now requires deviations from 
bureau rates, if made, to be uniform in all classes. 


After the 1933 amendment became effective, under the interpretation of the 
Attorney General, the insurance companies operating in this state were advised 
that each might file its own schedule of rates on certain classes of risks and adopt 
the bureau rates on other classes, either with or without deviation therefrom, but 
if any company desired to deviate it must do so uniformly on all classes. 

In conformity with the 1933 amendment, the appellant, after the amendment 
became effective, filed its own schedules on certain classes of risks and filed notice 
of its adoption of the bureau rates on other classes with a uniform deviation of 20 
per cent. Because of the existing general conditions, and at the request of the 
commission, appellant withdrew this filing and for a time issued its policies at 
bureau rates. 

Later, having ascertained that some participating stock companies and mutual 
companies were returning to their policy owners an average of some 20 per cent. 
of the premiums paid in the form of dividends, and that it was losing business 
because it was unable to meet that competition, the appellant, in February, 1934, 
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gave notice to the commissioner of its adoption of a deviation of 20 per cent. from 
all of the bureau rates. To this notice, under date of February 23, 1934, the com- 
missioner responded by a written communication, the body of which we quote: 

“Referring to your letter of February seventh which was received during my 
absence from the state and was acknowledged by my deputy, Mr. Houghton, in 
which you submit for filing proposed deviations from the rates of the Washington 
Surveying and Rating Bureau applying uniformly to all classes of risks to be writ- 
ten by Northwestern National Insurance Company of Milwaukee, Wisconsin and 
its additional title “The Northwestern Underwriters Agency” to become effective 
March 1, 1934, I will state that I must respectfully decline to accept such deviations. 

“You are, therefore, hereby notified that your company is not authorized to 
quote rates and issue policies under said proposed deviations, and should your 
company do so I will be compelled to take action against your company which would 
involve the cancellation of its license to do business in this state. 

“T take this position as I deem it necessary to maintain a uniform application 
of insurance rates in my plan to stabilize the business in the state of Washington. 
In my efforts along this line the Washington Surveying and Rating Bureau have 
filed important amendments to their schedule which greatly modify the charges 
made in certain classifications, and in view of this filing I do not believe any devia- 
tions therefrom would be justified.” 

Upon receipt of this communication the present action was promptly instituted. 
Other facts will appear as we progress. 

It may be stated at the outset that the commissioner claims no statutory power 
to fix insurance rates, and that his action in the premises is defended upon the two- 
fold theory that appellant’s deviation of 20 per cent. would result in an inadequate 
rate, and that if permitted to write business at such an inadequate rate, in the 
judgment of the commissioner, a rate war would be precipitated. This defense is 
founded very largely, if not wholly, upon section 7157, Rem. Rev. Stat, which reads: 
“Any company which precipitates, or aids in precipitating or conducting a rate war 
and by so doing writes or issues a policy of insurance at a less rate than permitted 
under their schedule filed with the commissioner, or below the rate deemed by him 
to be proper and adequate to cover the class of risk insured, shall have its license, 
and those of its agents, to do business in this state, suspended until such time as 
the commissioner is satisfied that it is charging a proper rate of premium.” 

Indeed, our attention has not been called to any other statutory provision which, 
under any conditions, authorizes or permits the commissioner to inquire into what 
is a proper and adequate rate. 

Apparently, in framing the code great care was exercised not to interfere with 
or limit the right of competition. The insurance companies must file their rates and 
adhere to those rates until they are properly changed; but apparently the compan- 
ies are the sole judges of what is a proper and adequate rate, except only when a 
rate war is in progress. 

So, here, as the record shows, ever since 1917 (save only when as already men- 
tioned, it for a few months conformed to bureau rates at the commissioner’s 
request), the appellant company has deviated from bureau rates and has written. 
cut rate insurance, apparently with results satisfactory to itself, and during most of 
the time other companies have pursued a like course, resulting, no doubt, in sub- 
stantial benefits to purchasers of insurance who preferred to deal with cut rate com- 
panies. 


The commissioner, in his formal rejection of the proposed deviations, says 
nothing about a rate war, but on the trial below he testified that, based upon exper- 
ience, in his judgment, “it would precipitate a rate war which would demoralize 
the institution of fire insurance and be helpful to no one, either to the company or 
to the public.” We accept this as the honest judgment of an honest official eaget 
to do his full duty and desirous of averting the “horrors of war”; but we fear it 
is not enough. The statute does not speak in prospective terms. It treats of a 
rate war only as an actual, existing, subsisting condition, and until that condition 
actually comes into being, the provisions of section 7157, supra, cannot operate. 

To hold otherwise would be to exalt forecasting and prophecy to the high level 
of actuality. Until the Legislature in its wisdom shall say “when, in the opinion of 
the commissioner, the cutting of rates will threaten to incite a rate war,” or words 
to that effect, we must hold that only an actual rate war then in progress will justify 
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the commissioner in rejecting proposed scheduled rates as being improper and 
inadequate. Any other course would lead to ihe greatest of uncertainty. The 
plain purpose of the law to maintain the competitive principle would be seriously 
endangered. Mere opinion, however honest, even though founded upon reasonable 
probabilities must not defeat the legislative intent to maintain competition. 

Under the Insurance Code the right to compete for business remains as a com- 
mon law wholly unimpaired, save only when a rate war is actually in progress. 
Just where competition ends and war begins may be a very nice question upon which 
the minds of reasonable men might differ, but fortunately that question is not in 
this case. Here, no one asserts that the dividing line has been passed. It would 
seem that there must be at least two contending forces to make a war, and there- 
fore the mere lowering of rates by one, while it may prove to be the inducing 
cause, cannot of itself create an actual war. Such lowering of rates may amount 
to the casting of the gage of battle, but until another picks up the gage thus cast 
and aggravates the situation by a similar or greater cut in rates there is no actual 
war. When the war has actually developed it may appear that the company which 
made the first cut in rates precipitated or aided in precipitating the war, but the 
cause of the war cannot be determined under the statute until the war itself exists. 

Much reliance is placed upon the case of Continental Insurance Co. v. Fishback, 
154 Wash. 269, 282 P. 44. When the facts arose which were there involved, a seri- 
ous rate war had been long in progress and was still being waged. The litigants 
and the court so well understood that condition that the fact was not even men- 
tioned in the opinion. We cannot read that case as even touching upon the vital 
question which lies at the foundation of this case. 

Here, there is no showing that a rate war exists. The fear that one may 
develop. even though logically demonstrable, is but a belief which may or may not 
be verified by subsequent developments. The statute does not authorize the com- 
missioner to interfere with the right of each insurer to fix its own rates or with the 
right to compete, on mere judgment or belief, but only when a condition of actual 
war exists. Section 7157 is a war measure only. 

The judgment appealed from is reversed, with directions to enter a judgment 
in accordance with this opinion and the prayer of the petitioner. 

Blake, Geraghty, and Holcomb, JJ., concur. 

Beals, Chief Justice. 

I concur in the result. 





The Insurance Law Journal, Vol. 84 Jan., 1935 


Protection of Life Insurance Policy Proceeds From Creditors’ Claims ” 
by Legislation and Decisions Since 1929 
(Continued from page 4) 


Aside from the changes in these “Married Woman” statutes which were either 
made necessary by, or at any rate accompanied, enactment of broader exemption 
laws in favor of all classes of beneficiaries, there have been a few changes 
recently made in earlier laws of this character in some of the other states. In 
Michigan, an amendment was made to assure that the same exemption accorded 
the wife from the husband’s creditors would apply in case the proceeds were made 
payable to a trustee, for the benefit of the wife or children (Act 170, Laws 1931). 
In Jowa, a statutory provision exempting policy proceeds payable to a surviving 
widow from liability for her own debts contracted prior to the insured’s death, up 
to an amount not exceeding $5,000, was amended to make the maximum amcunt 
of proceeds so exempt $15,000. (Ch. 150, Laws 1933). 

As a result of some of the amendments in the “Married Woman” statutes 
where monetary limitations on the amount the wife could receive free from the 
claims of her husband’s creditors were removed, some recent decisions inter- 
preting and applying such monetary limitations will no longer control in situations 
where the amended statutes govern. For instance in Arkansas the case of Dinkins, 
et al. v. Cornish (1930) 41 Fed. (2d) 766, had held that where the annual pre- 
miums paid by the husband had exceeded the statutory limit of $300, the proceeds 
from the life insurance purchased by the excess premiums constituted part of the 
husband’s estate subject to claims of his creditors though the husband might have 
been perfectly solvent at the time he paid the premiums. The subsequent legisla- 
tion in Arkansas—not including the Act of 1933 which was the subject of the 
United States Supreme Court’s decision—makes this rule no longer applicable, 
except insofar as claims of creditors arising prior to the 1931 statutes may be 
concerned. The same holds true of the decision under the earlier “Married 
Woman’s” statute in West Virginia, Clay County Bank v. Wilson (1930), 158 
S. E. 517, where, in a case involving policies originally taken out by the husband 
payable to his estate, and subsequently made payable to his wife and children, the 
Supreme Court of West Virginia held that even the limited exemption granted 
under the earlier Act was not per se available to the wife as against the husband’s 
creditors but only the amount of insurance purchased by premiums paid by him 
constituting a “reasonable amount.” 

Amounts Payable under Instalment Modes of Settlement—Claims of 
Creditors of Beneficiary 


Indiana, Kansas and Rhode Island, as a result of recent legislation, can now 
be added to the list of states having laws to the effect that, where an instalment 
settlement contract by its terms prohibits commutation, anticipation and assign- 
ment of the payments receivable by the beneficiary and provides that such pay- 
ments shall not be subject to legal process, the arrangement is valid and effective 
and prevents interference with the payments by the beneficiary's creditors. This 
legislation is: 

Indiana (Ch. 20, Laws 1931)—Confined to such contracts made with domestic 
companies. 

Kansas (Ch. 204, Laws 1933)—Applies to contracts with any licensed company. 

Rhode Island (Ch. 1757, Laws 1931, Sec. 14)—Applies to all such contracts. 

In the recently enacted Code of life insurance laws for the District of 
Columbia (Act 436, 1934), there is a section (Ch. V, Sec. 19) expressly author- 
izing companies licensed in the District to hold policy proceeds under settlement 
agreements “upon such terms and restrictions as to * * * control by bene- 
ficiaries and with such exemptions from the claims of creditors * * * as shall 
have been agreed to.” In Massachusetts aud Ohio, laws heretofore existing pro- 
viding that as to instalment settlement contracts issued by domestic companies the 
payments thereunder shall not be subject to legal process or claims of the recipi- 
ent’s creditors, if the agreement so provides, have been amended so as now to 
apply to such contracts issued by any life insurance company (Ch. 64, Laws Mass. 
1931; H. B. 458, Laws Ohio 1933, Sec. 9398-1). 

The long-existing New York statute on this point, Section 15, N. Y. Personal 
Property law, providing that when policy proceeds are left with a company under 
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an instalment settlement agreement, the benefits accruing thereunder after the death 
of the insured shall not be subject to legal process except in an action for neces- 
saries, if the agreement so provides, has been given a liberal construction by the 
New York Court of Appeals during the current year. The decision is Crossman 
Co. v. Rauch (1934), 263 N. Y. 264, 188 N. E. 748, reversing the Appellate Divi- 
sion decision in 238 A. D. 299. In that case, creditors of the widow of the insured, 
who was beneficiary under his policies, sought to attach a portion of the payments 
receivable by her under an instalment mode of settlement. The proceeds had been 
left with the company under an arrangement providing for payment in 240 monthly 
instalments, the agreement containing a clause intended to bring the payments 
within the protection against creditors afforded by Section 15 of the law. The 
creditor contended that the agreement was defective because the statutory lan- 
guage, “the benefits accruing shall not be transferable, nor subject to commuta- 
tion or encumbrance, nor to legal process,” had not been followed exactly and the 
contract provided that the “proceeds” should be free from encumbrance and legal 
process. The creditor therefore insisted that though the proceeds, as such, left 
with the company might be exempt, it (the creditor) was entitled to garnishee 
such part of each instalment payment as represented income accruing by reason of 
investment of the proceeds left with the company. Two lower courts upheld this 
view and ordered the company to pay the creditor 10% of that part of each 
monthly payment which represented money earned on the invested fund, one lower 
court saying, “The court must construe the agreement before it, and not make a 
new agreement.” The Court of Appeals, however, reversed this ruling, saying that 
the construction asked for by the creditor was too narrow and contrary to the 
public policy of the state, and that Section 15 should be liberally construed in 
order to effectuate the humane purpose embodied in the statute. This decision 
seems to clear up whatever doubt may have been raised under the lower court 
decisions as to the effectiveness under the New York law of a provision against 
commutation, encumbrance or legal process in connection with a mode of settle- 
ment calling for payment of interest only at stated periods to the beneficiary, the 
principal sum being left with the company. 

As a result of the Crossman Co. v. Rauch decision, the lower courts in New 
York have been following the rule of liberal construction as to other forms of 
supplementary contracts which do not employ exactly the statutory language. In 
Barondes v. Hartzman (N. Y. Law Journal, March 17, 1934) an agreement pro- 
viding for the payment of the proceeds in instalments which stipulated merely that 
the recipient did not have the right to “commute, assign or encumber any instal- 
ment payment,” and did not contain the statutory language referring to legal pro- 


cess, was held to be sufficient to prevent a creditor of the beneficiary from inter- 
fering with the payments. 


Other Legislation and Decisions 


What if the Federal Government is the creditor for delinquent taxes? Can it 
levy upon the life insurance of a person insured? While there may be sound rea- 
sons why the Government should refrain from distraining upon the life insurance 
policies of insured taxpayers and attempting to collect their surrender values, 
such reasons are not to be found in the various state policy proceeds exemption 
laws. The United States Constitution gives the Federal Government power to levy 
and collect taxes, and Article 6, subdivision 2 thereof, provides that the Constitu- 
tion and the laws of the United States which shall be made in pursuance thereof 
shall be the supreme law of the land. As Congress in its laws has not specified 
life insurance as exempt from distraint for unpaid taxes (see U. S. Code, Title 
26, Ch. 3, § 116), it appears that the Federal Government as a creditor is not 
affected by any state exemption law. In effect it has been so decided in Staley v. 
Vaughn (1932) 50 S. W. (2d) 907, though the case did not involve a policy pro- 
ceeds exemption law but a provision in the Texas constitution exempting the 
homestead from seizure for debts. In a proceeding involving the Federal Govern- 
ment’s lien for delinquent taxes, the Texas Court of Civil Appeals held that the 
Texas constitutional provision offered no obstacle to the Federal Government’s 
collecting from the proceeds of the homestead because of the provisions of the 
United States Constitution cited above. It therefore appears that even if the scope 
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of state exemption laws were attempted to be extended to have application to 
Federal liens for unpaid taxes, the attempt would be futile. 


Existing statutes which provide that part only of the insurance proceeds is 
exempt from creditors’ claims often give rise to questions as to whether the excess 
over the amount-exempt is in any way earmarked so that it can be followed by 
creditors and recovered from a balance remaining after a considerable portion of 
the proceeds has been spent. Courts in Jowa and California recently have taken a 
diametrically opposite position on this question. In Iowa the case, Booth v. Propp 
(1932), 214 Iowa 208, 242 N. W. 60, was under a statute (since amended) exempt- 
ing proceeds payable to a widow up to $5,000. The widow received $11,000 pro- 
ceeds and, before any levy by a creditor was made, gave $5,000 away to a daugh- 
ter, spent $2,000 and had $4,000 left in a savings bank upon which the creditor 
levied. The creditor contended that the part the widow had disposed of was the 
part that was exempt, and that all the remainder was subject to legal process. The 
Supreme Court of Iowa held, however, that the statute imposed no duty upon the 
widow when she received the proceeds to set aside so much as exempt and hold 
the rest subject to creditors’ claims, but that when a levy was made, she could 
then invoke her statutory exemption and if what was left was less than the amount 
allowed to be exempt, the entire balance was free from creditors’ claims. In the 
California case, California U. S. Bond and Mortgage Corp. v. Grodzins (1934), 34 
P. (2d) 192, the California statute which applied limited the amount exempt to 
the amount of insurance purchased by not to exceed $500 annual premiums. This, 
applied to the policy invotved, meant $9,000 of the proceeds exempt and $1,000 
subject to legal process. The widow received the whole $10,000, spent $5,000 and 
had $5,000 in the savings bank when the creditor levied. This remaining balance, 
it will be noted, was by that time considerably less than the amount which the 
statute permitted to be exempt. Nevertheless, the California Court of Appeals held 
that the creditor could attach the balance up to the amount originally specified as 
not exempt, interpreting the California statute as requiring something like an 
apportionment of the proceeds, at the time they were received, into exempt and 
non-exempt portions, the non-exempt portion to be treated as earmarked for 
creditors’ claims and available until the whole fund had been spent. 


Two decisions relating to conflict of exemption laws in separate states may be 
noted. In U. S. Mortgage & Trust Co. v. Ruggles (1932), 258 N. Y. 32; 179 
N. E. 250, the policies were taken out in Ohio, while the insured was a resident 
of that state. The wife was the designated beneficiary, and under the Ohio law 
the entire amount of the policy proceeds payable to her was free from claims of 
her husband’s creditors. Thereafter both husband and wife moved to New York, 
premiums were paid in New York and subsequently, but before the enactment of 
Section 55-a in New York, the husband died a resident of New York. Suit was 
then commenced in New York on behalf of creditors of the husband, pursuant to 
the New York statute in force before Section 55-a became effective, which gave to 
creditors a right of recourse to the excess of such proceeds over the amount pur- 
chased by $500 annual premiums. The New York Court of Appeals held that the 
creditors could not maintain their action, on the ground that the policies, having 
been issued in Ohio, were not affected by the New York law, which it treated as 
a mere local limitation on the rights of a wife in connection with her husband’s 
insurance which did not apply to an Ohio contract. In Sanders v. Armour Fertilizer 
Works, et al. (1934), 292 U. S. 190, the case involved the proceeds of a fire insur- 
ance policy and the exemption law of Texas, which exempted such proceeds on a 
policy insuring the homestead. Litigation was instituted by a creditor of the 
insured in the courts of Illinois. The insured lived in Texas, the contract of insur- 
ance was made there and the loss occurred there. The creditor succeeded, however, 
in garnisheeing the proceeds in Illinois, in which state there was no similar exemp- 
tion law. The United States Supreme Court allowed the creditor to prevail, the 
decision apparently indicating that, notwithstanding that the proceeds of a policy 
may be exempt from legal process by the laws of the state where the contract was 
made and where the insured resided, a creditor of the insured may, by garnish- 
ment in another state which has no similar exemption statute, secure a lien on the 
proceeds as against which the statutory claim of exemption is ineffective. 
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Outstanding among other legislative changes since 1929, not referred to else- 
where in this paper, are the following: 

Nebraska (a) in 1933 broadened its exemption statute in favor of beneficiaries, 
removing the monetary limitation which had made the excess of insurance pro- 
ceeds over the amount purchasable by $500 annual premium subject to process. 
The amendment also extends the exemption to cover income disability benefits. 

Mississippi >) and Pennsylvania ©) added provisions to their laws making 
income disability benefits exempt from claims of creditors. Another amendment in 
Mississippi (4) broadened the proceeds exemption law so as expressly to mention 
surrender and loan values. 

South Dakota ‘©) in 1931 broadened its exemption law to exempt policy pro- 
ceeds from claims 'L. creditors also of the beneficiary as well as creditors of the 
insured, retaining, however, the monetary limitation on the amount of proceeds 
exempt, namely $5,000. 

Massachusetts ‘) in 1933 amended its law, which had been in force with pro- 
visions substantially hike Section 55-a in New York since 1928, so as to make that 
Act expressly applicable to policies of life or endowment insurance issued in the 
Commonwealth before the enactment of the statute in 1928. The statute continues 
to carry the clause which made it expressly inapplicable to claims of creditors 
which were based upon obligations created before the Act of 1928 took effect. 
Conclusion: 

Having arrived at this point, what conclusions can be stated? As one eminent 
actor used to say, “Almost anybody can come bounding out to here (meaning to 
the footlights), but the thing is to get back to here (meaning to the wings).” In 
my case it is to get back gracefully to my seat. Some of the conclusions already 
have been mentioned at the beginning of this paper. Very briefly summarizing 
others, it appears: 

(1) Where the subject is policy proceeds payable to a beneficiary and the 
object sought is exemption from claims of creditors of the insured, a different 
person, developments since 1929 show a distinct trend toward enlargement by 
legislative action of such exemption in favor of beneficiaries, also judicial inter- 
retation usually according a liberal construction to such laws. 

(2) Where the subject is policy proceeds payable to the person who took out 
aud paid for the insurance, and the object sought is the exemption of such pro- 
ceeds from the claims of creditors of that same person, developments along the 
line of exemption in such cases are not particularly marked except as to the 
exemption being accorded in a few states to disability income benefits payable in 
cases of total and permanent disability. 

(3) Where the subject is policy proceeds payable to a beneficiary and the 
object sought is exemption from the claims of creditors of the beneficiary, the 
same person, a few states besides those having laws on this subject recently have 
passed laws authorizing agreements to accomplish this end. These are somewhat 
analogous to “spendthrift trust” arrangements. In one state there has been judicial 
expression from a high court approving such arrangements for dependent bene- 
ficiaries as based on sound public policy. 

(4) Federal Courts, in decisions resulting from attempts of trustees in bank- 
ruptecy to secure cash surrender values, being necessarily bound to follow pre- 
vailing state exemption laws, have shown a trend more favorable toward preser- 
vation of the life insurance for the beneficiary, as the pertinent state exemption 
statutes have been enlarged or clarified. 

Mr. George Young, speaking before this Association sixteen years ago, referred 
to the lack of uniformity then existing in the exemption laws of the various 
states and the lack of uniformity in the construction placed upon them. From the 
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(a) Ch. 73, Laws Nebr. 1933. 

(b) Ch. 138, Laws Miss. 1932. 

(c) Act 98, Laws Pa. 1933. 
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(e) Ch. 170, Laws So. Dak. 1931. 
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review then, the desirability, both from the standpoint of the insuring public and 
policyholders and of the companies, of some greater degree of uniformity, 
especially as to basis of exemption and the effect of a reservation by the policy- 
holder of the right to change the beneficiary, appeared. Since then your observer 
finds on this survey that not qnly has there been an enlargement of view encourag- 
ing reasonable life insurance free from claims of creditors but also that more 
uniformity in the rules that govern the cases appears to be developing. Of course 
such laws are evolved as a product of local conditions and usually have for their 
background precedents of long standing dealing with the subject; and in some 
states no notable changes have been made for a long time, possibly due in some 
instances to restrictive provisions of state constitutions. But on the whole in this 
field of law, as in others, the law may be said to be developing and reasonably 
adapting itself to modern conditions. 





